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		Abstract

		Directors' duty of care is a years-long fact. Ever since the leading case of City Equitable Fire insurance Co Ltd, Re, UK courts submitted that directors of a company bear a duty of a certain degree of due care towards the company. This duty was, however, an undemanding one since the standard of due care was subjective and therefore the duty was seldom breached.  After a line of case law shifting the paradigm towards a more objective standard, Section 174 of the Companies Act 2006 codified the objective/subjective standard of due care. However, in the absence of sufficient case law regarding the statutory duty of care, many questions relating to the judicial application of the objective standard of care remain unanswered. Thus, it may be wise to turn to other jurisdictions in order to portray the possible development of objective standards of directors' duty of care.  

In this article, we will first list the critiques that were raised regarding the duty of care post Van Gorkom. These critiques were mainly based upon the lack of business-economic justifications for the existence of the directors' duty of care that, as was argued, causes more damage than benefits to the shareholders. Then, we will show the development of the case law and legislation post Van Gorkom and discuss the critiques that were raised in their light. We will examine the significant case law post Van Gorkom and show that Delaware courts granted damages to plaintiffs only where the breach of the duty of care was accompanied by a breach of a fiduciary duty, such as the duty of loyalty, on the directors' part. We will then present the second generation of critiques of the existence of an independent duty of care and will show that they are based upon the fact that, de facto, the duty of care does not exist as an independent cause and that most companies embrace ex ante or ex post limitations of the duty as it concerns their directors.  

Next, we will present the directors' duty of care as it was applied by Israeli courts for many years, basing significantly on UK case law. We will show that although the duty was examined, to begin with, according to principles of tort law, over the years, starting in 2006, Israeli courts gradually embraced the Busniess Judgement Rule (BJR) as a significant tool to examine the negligence of directors. In light of this development, we will examine whether the use of the duty of care as an independent cause was narrowed in Israeli courts as well. We argue that the acceptance of the BJR in Israeli case law caused a similar phenomenon to that of Delaware, according to which the duty of care is no longer examined independently of the breach of the other fiduciary duty and that courts only find its breach when it is accompanied by a breach of such duty.  

Finally, we ask to revisit the diverse critiques of the directors' duty of care â€“ pre and post Van Gorkom. We argue that the combination of the business-economic critiques and the pragmatic-legal ones justify the reevaluation of the justifications for an independent duty of care. In fact, it may be that the duty's existence is not efficient for the company and its shareholders and that other fiduciary duties fulfill its original goals in a more predictable, stable and efficient manner. 
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