

	
	

	









	




	







	









		

		
		

	
	




	
	


	
	



	
	


	
	
	
	
	
	
		
			
			
		

		
		
	

	

	



	
	
	
	

	







	















	Skip to main content












	

	

	
	

	

	
	












			

			





			






	




	


	
	





	








	

	
	
		
		
		
		
		
		
		
		
		
		
		
		
		
	

	
	
		
		
		
	


















	
		
	

	

	
		
	

	







	
		
		
		

		
		
		
		
			
				
				









	
	    












    
    






    
    







    




    






    
        
        
        
            
            

            

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    [image: PDF icon]Download This Paper
                    
                
            

        
    
        
    

            
            
                

                

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Open PDF in Browser
                    
                
            

        
    
        
    
            
        

    






    
        
    


    
            
            
                
            
            
                
        Add Paper to My Library
        
        

    















	














	
	    







 



	




	







	




































    



			

			
				
				
				
				
				
						
				
				
				
					
						Share:
							
	
	
	


					

					
				
				
				




				
				

    
        
        
        
            

		
		
		
			
				
			
				
			
				
			
				
			
				
			
				
			
		

		
            

		
		
		
			
		
			
		
			
		
			
		
			
		
			
		
			
		
			
		

		
            

            
        

        
    

    


    




				
				
					

					
					Permalink

						Using these links will ensure access to this page indefinitely

						
							
							Copy URL
						

						
				

				
			

		


		
			
				
				




	
	
		
	

	
	
		
		
	

	
	

	
	
	
	How Courts Can Protect State Autonomy from Federal Administrative Encroachment

	
    
        
            
            







    
    










    
    
    
    











			
                    Southern California Law Review, Vol. 82, p. 45, 2008
 
        

    
	

	
	
		
		
			52 Pages
		
		

		Posted: 15 Apr 2008
		
			Last revised: 12 Jan 2009
		
		
	

	
		
			
			




	See all articles by Scott A. KellerScott A. Keller
Lehotsky Keller LLP


		

	
	
	
	
	



	
	
	
	
		
	
	
		
			Date Written: November 1, 2008

		
	

	
	
		
		
	

	
	
		
	
	
		Abstract

		Unlike the federalism cases we were used to seeing from the Rehnquist Court, modern federalism cases won't be a fight over the interpretation of the Commerce Clause or the Tenth Amendment, after Gonzales v. Raich, 545 U.S. 1 (2005), refused to expand the Commerce Clause to protect state autonomy.  Instead, modern federalism cases will involve basic statutory construction.  The Supreme Court is becoming increasingly interested in cases dealing with the intersection of federalism and statutory construction, as it decided two such cases during the October Term 2007 and has granted cert in two other cases for the October Term 2008.  Federalism concerns in statutory construction arise most frequently in administrative law, as modern federal agencies produce an enormous amount of laws.      

As a result, the hard questions about federalism now appear in administrative law cases.  Courts and commentators are becoming wary of the ability of federal agencies to encroach on state autonomy, given the underenforced constitutional norms of federalism and the nondelegation doctrine.  The Supreme Court recently examined the intersection of federalism and administrative law in Gonzales v. Oregon, 126 S. Ct. 904 (2006), but the Court adopted an inadequate approach (Chevron Step Zero) to protecting state autonomy from administrative encroachment.      

Instead of using Chevron Step Zero to protect federalism in administrative law, courts should expand federalism-based clear statement canons of statutory construction.  Specifically, courts should expand the scope of Gregory v. Ashcroft, 501 U.S. 452 (1991), in the administrative law context to adopt a clear statement canon that applies to administrative interpretations made in areas of traditional state regulation.  Such a canon finds support in preexisting clear statement canons and the Supreme Court's continued reliance on the "areas of traditional state regulation" dichotomy.  This canon would be a direct, effective approach to protecting state autonomy from administrative encroachment. 


	

	

	
		
		


	

	
	

		
		

	
	


	

	
	
	
		
	
	
	

	
	
		
		
			
				
			
		
		Keywords: federalism, administrative law, Gonzales v. Oregon, Gregory v. Ashcroft, clear statement, canons

	
	

	
    

    
	

	
	
	

	
	

























    	
	
	
	
   	
	
	
	
	
	            
	















	











    
    










    
    
    
    
















	






	
		Suggested Citation:
		Suggested Citation
	

	
		
			Keller,  Scott A., How Courts Can Protect State Autonomy from Federal Administrative Encroachment (November 1, 2008). Southern California Law Review, Vol. 82, p. 45, 2008,  Available at SSRN: https://ssrn.com/abstract=1119522
		
	

	

	
	
	

	
		
	

	

	
	
		

	










    
    










    
    
    
    





















	


	























	
	

		

		

		
		
		

		
		
			
				
					
						Scott A. Keller (Contact Author)

					
			
		

		
		
		
		

		
		
			
				
			

			
				
				
				
					
					
					
					
				
					
					
					
						
					
				
			

			
				Lehotsky Keller LLP  ( email )

			

			
			
				
				
				
					200 Massachusetts Ave. NW
Washington, DC  20001

				

				
			

			

		

		
	

	





	

	

	
	
		
	

	

	
	




				
				
				









	
	    












    
    






    
    







    









    
        
        
        
            
            

            

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    [image: PDF icon]Download This Paper
                    
                
            

        
    
        
    

            
            
                

                

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Open PDF in Browser
                    
                
            

        
    
        
    
            
        

    




















	














	
	    







 



	




	







	







































				

				

				
					
						

						
						

						

						
						

					
				

			


			
				
					
						
						
	










	
	    














	
	    














	
	    







	
		Do you have negative results from your research youâ€™d like to share?

		
			

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Submit Negative Results
                    
                
            

        
    
        
    
		

	



					

				
				
					
					


	












	
	
	








	
		
			Paper statistics

		

	


	
		
		 
			
				Downloads

				      225

			

		
		
		
			Abstract Views

			    1,814

		

		
		 
		
			Rank

			  247,655

		

		
	


	

	
		
			
				       29 References
		

	



	
		PlumX Metrics

		
			
		

		
			
		

	





				


				
				
				
					

    
        
            Related eJournals

        	
                    U.S. Constitutional Law: Separation of Powers & Federalism eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                U.S. Constitutional Law: Separation of Powers & Federalism eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                            1,994

                                    

                                    
                                        PAPERS

                                            6,667

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Matthew D. Adler at Duke University School of Law, Brian Bix at University of Minnesota Law School

                                    

                                
                            

                        

                    

                
	
                    Public Economics: Miscellaneous Issues eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Public Economics: Miscellaneous Issues eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                            1,244

                                    

                                    
                                        PAPERS

                                            4,378

                                    

                                

                                
                            

                        

                    

                


            

            
                
                

                	
                    U.S. Administrative Law eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                U.S. Administrative Law eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              984

                                    

                                    
                                        PAPERS

                                            6,753

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        William Funk at Lewis & Clark Law School

                                    

                                
                            

                        

                    

                
	
                    Law & Politics eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Law & Politics eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              726

                                    

                                    
                                        PAPERS

                                           10,558

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Timothy R. Johnson at University of Minnesota

                                    

                                
                            

                        

                    

                
	
                    Law & Courts eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Law & Courts eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              558

                                    

                                    
                                        PAPERS

                                           15,317

                                    

                                

                                
                            

                        

                    

                
	
                    State & Local Government eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                State & Local Government eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              187

                                    

                                    
                                        PAPERS

                                            5,776

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Nestor M. Davidson at Fordham University School of Law, Patricia Salkin at Touro University - Jacob D. Fuchsberg Law Center

                                    

                                
                            

                        

                    

                



                
            

            
        
        
        
                 
        
        

    


				


				
					
					

















				

			

		


		
				
					Feedback
					
				

			

			


	
		
		Feedback to SSRN

		
			
				
					Feedback
					 (required)
				
				
			

			
				
					Email
					 (required)
				
				
			

			
				Submit
				
			
		

		

		If you need immediate assistance, call 877-SSRNHelp (877 777 6435) in the United States, or +1 212 448 2500 outside of the United States, 8:30AM to 6:00PM U.S. Eastern, Monday - Friday.

	







	

	
	
		
		

	




	
	





  
  

	
	
		
	


	
	
		
			
			
		
	
		
	
		
	
		
	
		
	
		
	
		
	


	
	
	






		
		














	
		
			
				
                    

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Submit a Paper
                    
                        
                    
                
            

        
    
        
    
					Section 508 Text Only Pages
				

			
			
				SSRN Quick Links 

					SSRN Solutions
	Research Paper Series
	Conference Papers
	Partners in Publishing
	Jobs & Announcements
	Special Topic Hubs


			

			
				SSRN Rankings 

					Top Papers
	Top Authors
	Top Organizations


			

			
				About SSRN 

					Network Directors
	Announcements
	Contact us
	FAQs


			

			
		

			
	
	


		
			
				
			

			
				
					Copyright
					Terms and Conditions
					Privacy Policy
				

				
					All content on this site: Copyright Â© 2023 Elsevier Inc., its licensors, and contributors. All rights are reserved, including those for text and data mining, AI training, and similar technologies. For all open access content, the Creative Commons licensing terms apply.

					We use cookies to help provide and enhance our service and tailor content.

					To learn more, visit
					Cookie Settings.
					
						
							
							This page was processed by aws-apollo-l200 in   0.093 seconds 
						
					
					

				

			

			
				
			

		

	









	
		
		
		
		


    
        
        
        

        
        
                
                
                    
                
            
    

    

    


		






    























    




    








	


		[image:  ]

		
		
		
		
		
		
		
		
		
		
	

