

	
	

	









	




	







	









		

		
		

	
	




	
	


	
	



	
	


	
	
	
	
	
	
		
			
			
		

		
		
	

	

	



	
	
	
	

	







	















	Skip to main content












	

	

	
	

	

	
	












			

			





			






	




	


	
	





	








	

	
	
		
		
		
		
		
		
		
		
		
		
		
		
		
	

	
	
		
		
		
	


















	
		
	

	

	
		
	

	







	
		
		
		

		
		
		
		
			
				
				









	
	    












    
    






    
    







    




    






    
        
        
        
            
            

            

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    [image: PDF icon]Download This Paper
                    
                
            

        
    
        
    

            
            
                

                

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Open PDF in Browser
                    
                
            

        
    
        
    
            
        

    






    
        
    


    
            
            
                
            
            
                
        Add Paper to My Library
        
        

    















	














	
	    







 



	




	







	




































    



			

			
				
				
				
				
				
						
				
				
				
					
						Share:
							
	
	
	


					

					
				
				
				




				
				

    
        
        
        
            

		
		
		
			
				
			
				
			
				
			
				
			
				
			
				
			
				
			
				
			
				
			
		

		
            

		
		
		
			
				
			
		
			
		
			
		
			
		
			
		
			
		
			
		
			
		
			
		
			
		
			
		
			
		
			
		
			
		
			
		

		
            

            
        

        
    

    


    




				
				
					

					
					Permalink

						Using these links will ensure access to this page indefinitely

						
							
							Copy URL
						

						
				

				
			

		


		
			
				
				




	
	
		
	

	
	
		
		
	

	
	

	
	
	
	Of Trolls, Davids, Goliaths, and Kings: Narratives and Evidence in the Litigation of High-Tech Patents

	
    
        
            
            







    
    










    
    
    
    











			
                    North Carolina Law Review, Vol. 87, 2009
 
                    Santa Clara Univ. Legal Studies Research Paper No. 09-13
 
        

    
	

	
	
		
		
			45 Pages
		
		

		Posted: 30 Apr 2009
		
			Last revised: 29 Jul 2014
		
		
	

	
		
			
			




	See all articles by Colleen V. ChienColleen V. Chien
UC Berkeley School of Law


		

	
	
	
	
	



	
	
	
	
		
	
	
		
			Date Written: April 28, 2009

		
	

	
	
		
		
	

	
	
		
	
	
		Abstract

		While each patent dispute is unique, most fit the profile of one of a limited number of patent litigation stories. A dispute between an independent inventor and a large company, for instance, is often cast in "David v. Goliath" terms. When two large companies fight over patents, in contrast, they are said to be playing the "sport of kings." Some corporations engage in "defensive patenting" in order to deter others from suing them. Patent licensing and enforcement entities who sue have been labeled "trolls". Finally, observers of the patent system call the use of patent litigation to impose or exploit financial distress "patent predation."    

These stories, routinely invoked by the press, advocates, and academics, shape public understanding of the patent system. In this Article, I describe, then match, these stories to data on patent litigations to determine which types of suits are most prevalent. I focus exclusively on the litigation of high-tech patents, covering hardware, software, and financial inventions, using data from the Stanford Intellectual Property Clearinghouse for cases initiated in U.S. District Courts from January 2000 through March 2008.    

The data shows that the reality is more complicated than the rhetoric regarding patent litigation. For instance, many blame nonpracticing entities (â€œNPEsâ€�) for a majority of the problems with the patent system. But they bring only a minority of patent suits: 17% of high-tech patent suits in the last eight years. However, NPEs often name multiple defendants and sometimes, rather than sue, are sued, for declaratory judgment (DJ). Counting suits based on the number of defendants and including DJ cases, the NPE share rises to 28% of all high-tech patent suits. This average reflects an increase in NPE suits as a proportion of all suits over an eight-year period, from 22% in 2000-2001 to 36% from 2006 to March 2008, counting defendants, or from 10% to 20%, counting cases. I also report the variation by industry based on the absolute number of suits - the share of financial patent NPE suits (26%) was nearly triple that of hardware patent NPE suits (9%). These numbers provide a richer context for understanding the NPE phenomenon.    

Another perception of the patent system is that large companies are reluctant litigants, carefully constructing portfolios of patents to avoid going to court. The practice of "defensive patenting" has been well-documented and theorized. Yet, I found that public and large private companies initiated 42% of all lawsuits studied, 28% of the time against other large companies - the largest single category. They also defend against many other suits, brought by NPEs, small inventors, and individuals. These data suggest that defensive patenting, which is supposed to keep large firms out of court, is at least an incomplete - and perhaps a failing - strategy for many companies.    

This Article also reports on the other major narratives of patent litigation. 4% of the suits were initiated by individual inventors (David v. Goliath), 18% of the suits were brought by small private companies against public or large private ones (small v. large), 16% pit one small- or medium-sized company against another (limited stakes), and in 8% a large firm sued a small one (predation profile). These and other findings provide a snapshot of patent litigation that should both inform current efforts to reform the patent system and serve as a basis for further investigation into its functioning. 


	

	

	
		
		


	

	
	

		
		

	
	


	

	
	
	
		
	
	
	

	
	
		
		
			
				
			
		
		Keywords: patents, litigation, empirical, NPEs, narratives

	
	

	
    

    
	

	
	
	

	
	

























    	
	
	
	
   	
	
	
	
	
	            
	















	











    
    










    
    
    
    
















	






	
		Suggested Citation:
		Suggested Citation
	

	
		
			Chien,  Colleen V., Of Trolls, Davids, Goliaths, and Kings: Narratives and Evidence in the Litigation of High-Tech Patents (April 28, 2009). North Carolina Law Review, Vol. 87, 2009, Santa Clara Univ. Legal Studies Research Paper No. 09-13,  Available at SSRN: https://ssrn.com/abstract=1396319
		
	

	

	
	
	

	
		
	

	

	
	
		

	










    
    










    
    
    
    





















	


	























	
	

		

		

		
		
		

		
		
			
				
					
						Colleen V. Chien (Contact Author)

					
			
		

		
		
		
		

		
		
			
				
			

			
				
				
				
					
					
					
					
				
					
					
					
						
					
				
			

			
				
				
				


				UC Berkeley School of Law  ( email )

			

			
			
				
				
				
					302 JSP
2240 Piedmont Ave
Berkeley, CA  94720
United States
510-664-5254 (Phone)

				

				
			

			

		

		
	

	





	

	

	
	
		
	

	

	
	




				
				
				









	
	    












    
    






    
    







    









    
        
        
        
            
            

            

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    [image: PDF icon]Download This Paper
                    
                
            

        
    
        
    

            
            
                

                

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Open PDF in Browser
                    
                
            

        
    
        
    
            
        

    




















	














	
	    







 



	




	







	







































				

				

				
					
						

						
						

						

						
						

					
				

			


			
				
					
						
						
	










	
	    














	
	    














	
	    







	
		Do you have negative results from your research youâ€™d like to share?

		
			

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Submit Negative Results
                    
                
            

        
    
        
    
		

	



					

				
				
					
					


	












	
	
	








	
		
			Paper statistics

		

	


	
		
		 
			
				Downloads

				    1,831

			

		
		
		
			Abstract Views

			   30,654

		

		
		 
		
			Rank

			   17,230

		

		
	


	
		
            
            	        2 Citations
		

	

	
		
			
				       34 References
		

	



	
		PlumX Metrics

		
			
		

		
			
		

	





				


				
				
				
					

    
        
            Related eJournals

        	
                    Santa Clara University School of Law Legal Studies Research Paper Series

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Santa Clara University School of Law Legal Studies Research Paper Series

                                
                                    Subscribe to this free journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                            4,159

                                    

                                    
                                        PAPERS

                                              388

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Eric Goldman at Santa Clara University - School of Law

                                    

                                
                            

                        

                    

                
	
                    Entrepreneurship & Law eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Entrepreneurship & Law eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                            1,131

                                    

                                    
                                        PAPERS

                                           14,324

                                    

                                

                                
                            

                        

                    

                


            

            
                
                

                	
                    IO: Productivity, Innovation & Technology eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                IO: Productivity, Innovation & Technology eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                            1,060

                                    

                                    
                                        PAPERS

                                           29,180

                                    

                                

                                
                            

                        

                    

                
	
                    Intellectual Property: Empirical Studies eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Intellectual Property: Empirical Studies eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              987

                                    

                                    
                                        PAPERS

                                            1,426

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Christopher Buccafusco at Duke University School of Law, David L. Schwartz at Northwestern University - Pritzker School of Law

                                    

                                
                            

                        

                    

                
	
                    Empirical Studies eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Empirical Studies eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              659

                                    

                                    
                                        PAPERS

                                            8,797

                                    

                                

                                
                            

                        

                    

                
	
                    Law & Literature eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Law & Literature eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              516

                                    

                                    
                                        PAPERS

                                            3,517

                                    

                                

                                
                            

                        

                    

                
	
                    Law & Rhetoric eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Law & Rhetoric eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              297

                                    

                                    
                                        PAPERS

                                            3,698

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Suzianne D. Painter-Thorne at Mercer University School of Law, Jeanne Frazier Price at University of Nevada, Las Vegas, William S. Boyd School of Law

                                    

                                
                            

                        

                    

                
	
                    Innovation Law & Policy eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Innovation Law & Policy eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              260

                                    

                                    
                                        PAPERS

                                           29,423

                                    

                                

                                
                            

                        

                    

                
	
                    Environment for Innovation eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Environment for Innovation eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              255

                                    

                                    
                                        PAPERS

                                           15,544

                                    

                                

                                
                            

                        

                    

                



                
            

            
        
        
        
                 
        
        

    


				


				
					
					

















    
        
            Recommended Papers

            	
                        
                        

                        
                        
                        The Private Costs of Patent Litigation

                        
                            By
                                
                                
                                    
                                    James E. Bessen
                                     and 
                                
                                    
                                    Michael J. Meurer
                                    
                                
                            

                        
                        
                    
	
                        
                        

                        
                        
                        The Private and Social Costs of Patent Trolls

                        
                            By
                                
                                
                                    
                                    James E. Bessen, 
                                    
                                
                                    
                                    Michael J. Meurer, ...
                                    
                                
                            

                        
                        
                    
	
                        
                        

                        
                        
                        The Private and Social Costs of Patent Trolls

                        
                            By
                                
                                
                                    
                                    James E. Bessen, 
                                    
                                
                                    
                                    Jennifer Laurissa Ford, ...
                                    
                                
                            

                        
                        
                    


                    
                        	
                            
                            

                            
                            
                            The Myth of the Patent Troll: An Alternative View of the Function of Patent Dealers in an Idea Economy

                            
                                By
                                    
                                    
                                        
                                        James F. Mcdonough
                                        
                                    
                                

                            

                            
                            
                        
	
                            
                            

                            
                            
                            Are Universities Patent Trolls?

                            
                                By
                                    
                                    
                                        
                                        Mark A. Lemley
                                        
                                    
                                

                            

                            
                            
                        
	
                            
                            

                            
                            
                            'Patent Trolls' and Patent Remedies

                            
                                By
                                    
                                    
                                        
                                        John M. Golden
                                        
                                    
                                

                            

                            
                            
                        
	
                            
                            

                            
                            
                            Patent Trolls on Markets for Technology - An Empirical Analysis of Trolls' Patent Acquisitions

                            
                                By
                                    
                                    
                                        
                                        Timo Fischer
                                         and 
                                    
                                        
                                        Joachim Henkel
                                        
                                    
                                

                            

                            
                            
                        
	
                            
                            

                            
                            
                            How are Patent Cases Resolved? An Empirical Examination of the Adjudication and Settlement of Patent Disputes

                            
                                By
                                    
                                    
                                        
                                        Jay P. Kesan
                                         and 
                                    
                                        
                                        Gwendolyn G. Ball
                                        
                                    
                                

                            

                            
                            
                        
	
                            
                            

                            
                            
                            How are Patent Cases Resolved? An Empirical Examination of the Adjudication and Settlement of Patent Disputes

                            
                                By
                                    
                                    
                                        
                                        Jay P. Kesan
                                         and 
                                    
                                        
                                        Gwendolyn G. Ball
                                        
                                    
                                

                            

                            
                            
                        
	
                            
                            

                            
                            
                            Blackberries and Barnyards: Patent Trolls and the Perils of Innovation

                            
                                By
                                    
                                    
                                        
                                        Gerard N. Magliocca
                                        
                                    
                                

                            

                            
                            
                        



            
            
                 
            
        

    

				

			

		


		
				
					Feedback
					
				

			

			


	
		
		Feedback to SSRN

		
			
				
					Feedback
					 (required)
				
				
			

			
				
					Email
					 (required)
				
				
			

			
				Submit
				
			
		

		

		If you need immediate assistance, call 877-SSRNHelp (877 777 6435) in the United States, or +1 212 448 2500 outside of the United States, 8:30AM to 6:00PM U.S. Eastern, Monday - Friday.

	







	

	
	
		
		

	




	
	





  
  

	
	
		
	


	
	
		
			
			
		
	
		
	
		
	
		
	
		
	


	
	
	






		
		














	
		
			
				
                    

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Submit a Paper
                    
                        
                    
                
            

        
    
        
    
					Section 508 Text Only Pages
				

			
			
				SSRN Quick Links 

					SSRN Solutions
	Research Paper Series
	Conference Papers
	Partners in Publishing
	Jobs & Announcements
	Special Topic Hubs


			

			
				SSRN Rankings 

					Top Papers
	Top Authors
	Top Organizations


			

			
				About SSRN 

					Network Directors
	Announcements
	Contact us
	FAQs


			

			
		

			
	
	


		
			
				
			

			
				
					Copyright
					Terms and Conditions
					Privacy Policy
				

				
					All content on this site: Copyright Â© 2023 Elsevier Inc., its licensors, and contributors. All rights are reserved, including those for text and data mining, AI training, and similar technologies. For all open access content, the Creative Commons licensing terms apply.

					We use cookies to help provide and enhance our service and tailor content.

					To learn more, visit
					Cookie Settings.
					
						
							
							This page was processed by aws-apollo-l200 in   0.095 seconds 
						
					
					

				

			

			
				
			

		

	









	
		
		
		
		


    
        
        
        

        
        
                
                
                    
                
            
    

    

    


		






    























    




    








	


		[image:  ]

		
		
		
		
		
		
		
		
		
		
	

