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		U.S. corporations are free to choose the state law governing their internal affairs, a concept that this Article will refer to as free choice. The concept of free choice has long been the topic of intensive legal research. In particular, scholars have focused on the question of whether the freedom of corporations to choose between the laws of different states will lead to more efficient rules.    

In the European Community, the debate over free choice has, at least until recently, rarely inspired close scrutiny. This is unsurprising, given that the ability of corporations to choose the applicable corporate law regime has long faced a formidable obstacle in the so-called real seat doctrine. More recently, however, this situation has changed profoundly. Two decisions by the European Court of Justice (ECJ), Centros and Ãœberseering, have made it clear that the real seat rule, as traditionally applied by many Member States of the European Community, is incompatible with the Freedom of Establishment guaranteed by the Treaty establishing the European Community (EC Treaty).    

As a result of the demise of the real seat rule, the Community now faces the same question with which the United States has long been grappling: should free choice be the principle underlying corporate law, or should free choice give way to a uniform corporate law regime? This Article seeks to answer that question with respect to the European Community. It argues that free choice can be expected to yield greater benefits than the complete or partial harmonization of the corporate law regimes of Europe. Moreover, while European corporations may remain less mobile than their U.S. counterparts, the efficiency gains to be derived from free choice in Europe may well exceed those reaped in the United States    

[The original version of this paper was posted on SSRN on August 3, 2003, under the title "The U.S. Concept of Granting Corporations Free Choice Among State Corporate Law Regimes as a Model for the European Community. This is the revised version of the paper as it appeared in the Yale Journal of International Law.] 


	

	

	
		
		


	

	
	

		
		

	
	


	

	
	
	
		
	
	
	

	
	
		
		
			
				
			
		
		Keywords: Centros, regulatory competition, race to the bottom, race to the top, corporate law, European Community, Uberseering

	
	

	
    

    
	

	
	
		JEL Classification: G30, H70, H71, K22

	
	

	
	

























    	
	
	
	
   	
	
	
	
	
	            
	















	











    
    










    
    
    
    
















	



    




	
		Suggested Citation:
		Suggested Citation
	

	
		
			Dammann,  Jens, Freedom of Choice in European Corporate Law (March 30, 2011). Yale Journal of International Law, Vol. 29, No. 2, 2004,  Available at SSRN: https://ssrn.com/abstract=418660 or http://dx.doi.org/10.2139/ssrn.418660 
		
	

	

	
	
	

	
		
	

	

	
	
		

	










    
    










    
    
    
    





















	

	


	























	
	

		

		

		
		
		

		
		
			
				
					
						Jens Dammann (Contact Author)

					
			
		

		
		
		
		

		
		
			
				
					
					
					
					
					
					
					
					
					
						
					
					[image: University of Texas at Austin - School of Law]
				
			

			
				
				
				
					
					
					
					
				
					
					
					
						
					
				
			

			
				University of Texas at Austin - School of Law  ( email )

			

			
			
				
				
				
					727 East Dean Keeton Street
Austin, TX  78705
United States

				

				
			

			

		

		
	

	

	
	

		

		

		
		
		

		
		
			
		

		
		
		
		

		
		
			
				
					
					
					
					
					
					
					
					
					
						
					
					[image: European Corporate Governance Institute (ECGI)]
				
			

			
				
				
				
					
					
					
					
				
					
					
					
						
					
				
			

			
				European Corporate Governance Institute (ECGI)  ( email )

			

			
			
				
				
				
					c/o the Royal Academies of Belgium
Rue Ducale 1 Hertogsstraat
1000 Brussels
Belgium

				

				
			

			
				
				
					HOME PAGE: http://https://ecgi.global/users/jens-dammann
				

			

		

		
	

	





	

	

	
	
		
	

	

	
	




				
				
				









	
	    












    
    






    
    







    









    
        
        
        
            
            

            

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    [image: PDF icon]Download This Paper
                    
                
            

        
    
        
    

            
            
                

                

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Open PDF in Browser
                    
                
            

        
    
        
    
            
        

    




















	














	
	    







 



	




	







	







































				

				

				
					
						

						
						

						

						
						

					
				

			


			
				
					
						
						
	










	
	    














	
	    














	
	    







	
		Do you have negative results from your research youâ€™d like to share?

		
			

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Submit Negative Results
                    
                
            

        
    
        
    
		

	



					

				
				
					
					


	












	
	
	








	
		
			Paper statistics

		

	


	
		
		 
			
				Downloads

				      859

			

		
		
		
			Abstract Views

			    5,006

		

		
		 
		
			Rank

			   52,219

		

		
	


	
		
            
            	        5 Citations
		

	

	



	
		PlumX Metrics

		
			
		

		
			
		

	





				


				
				
				
					

    
        
            Related eJournals

        	
                    Comparative Law eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Comparative Law eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                            1,670

                                    

                                    
                                        PAPERS

                                           14,911

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Francesco Parisi at University of Minnesota - Law School

                                    

                                
                            

                        

                    

                
	
                    Corporate Law: Corporate & Takeover Law eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Corporate Law: Corporate & Takeover Law eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                            1,228

                                    

                                    
                                        PAPERS

                                            7,468

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Bernard S. Black at Northwestern University - Pritzker School of Law

                                    

                                
                            

                        

                    

                


            

            
                
                

                	
                    European Private Law eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                European Private Law eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              311

                                    

                                    
                                        PAPERS

                                            5,799

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Martijn W. Hesselink at European University Institute - Department of Law (LAW)

                                    

                                
                            

                        

                    

                



                
            

            
        
        
        
                 
        
        

    


				


				
					
					

















    
        
            Recommended Papers

            	
                        
                        

                        
                        
                        Corporate Governance and Equity Prices

                        
                            By
                                
                                
                                    
                                    Paul A. Gompers, 
                                    
                                
                                    
                                    Joy L. Ishii, ...
                                    
                                
                            

                        
                        
                    
	
                        
                        

                        
                        
                        What Matters in Corporate Governance?

                        
                            By
                                
                                
                                    
                                    Lucian A. Bebchuk, 
                                    
                                
                                    
                                    Alma Cohen, ...
                                    
                                
                            

                        
                        
                    
	
                        
                        

                        
                        
                        Governance Mechanisms and Equity Prices

                        
                            By
                                
                                
                                    
                                    Martijn Cremers
                                     and 
                                
                                    
                                    Vinay B. Nair
                                    
                                
                            

                        
                        
                    


                    
                        	
                            
                            

                            
                            
                            Did New Regulations Target the Relevant Corporate Governance Attributes?

                            
                                By
                                    
                                    
                                        
                                        Reena Aggarwal
                                         and 
                                    
                                        
                                        Rohan Williamson
                                        
                                    
                                

                            

                            
                            
                        
	
                            
                            

                            
                            
                            Governance Mechanisms and Bond Prices

                            
                                By
                                    
                                    
                                        
                                        Martijn Cremers, 
                                        
                                    
                                        
                                        Vinay B. Nair, ...
                                        
                                    
                                

                            

                            
                            
                        
	
                            
                            

                            
                            
                            Corporate Governance and Merger Activity in the U.S.: Making Sense of the 1980s and 1990s

                            
                                By
                                    
                                    
                                        
                                        Bengt R. HolmstrÃ¶m
                                         and 
                                    
                                        
                                        Steven N. Kaplan
                                        
                                    
                                

                            

                            
                            
                        
	
                            
                            

                            
                            
                            Corporate Governance and Merger Activity in the U.S.: Making Sense of the 1980s and 1990s

                            
                                By
                                    
                                    
                                        
                                        Bengt R. HolmstrÃ¶m
                                         and 
                                    
                                        
                                        Steven N. Kaplan
                                        
                                    
                                

                            

                            
                            
                        
	
                            
                            

                            
                            
                            Does Delaware Law Improve Firm Value?

                            
                                By
                                    
                                    
                                        
                                        Robert Daines
                                        
                                    
                                

                            

                            
                            
                        
	
                            
                            

                            
                            
                            The Costs of Entrenched Boards

                            
                                By
                                    
                                    
                                        
                                        Lucian A. Bebchuk
                                         and 
                                    
                                        
                                        Alma Cohen
                                        
                                    
                                

                            

                            
                            
                        



            
            
                 
            
        

    

				

			

		


		
				
					Feedback
					
				

			

			


	
		
		Feedback to SSRN

		
			
				
					Feedback
					 (required)
				
				
			

			
				
					Email
					 (required)
				
				
			

			
				Submit
				
			
		

		

		If you need immediate assistance, call 877-SSRNHelp (877 777 6435) in the United States, or +1 212 448 2500 outside of the United States, 8:30AM to 6:00PM U.S. Eastern, Monday - Friday.

	







	

	
	
		
		

	




	
	





  
  

	
	
		
	


	
	
		
			
			
		
	
		
	
		
	
		
	
		
	


	
	
	






		
		














	
		
			
				
                    

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Submit a Paper
                    
                        
                    
                
            

        
    
        
    
					Section 508 Text Only Pages
				

			
			
				SSRN Quick Links 

					SSRN Solutions
	Research Paper Series
	Conference Papers
	Partners in Publishing
	Jobs & Announcements
	Special Topic Hubs


			

			
				SSRN Rankings 

					Top Papers
	Top Authors
	Top Organizations


			

			
				About SSRN 

					Network Directors
	Announcements
	Contact us
	FAQs


			

			
		

			
	
	


		
			
				
			

			
				
					Copyright
					Terms and Conditions
					Privacy Policy
				

				
					All content on this site: Copyright Â© 2023 Elsevier Inc., its licensors, and contributors. All rights are reserved, including those for text and data mining, AI training, and similar technologies. For all open access content, the Creative Commons licensing terms apply.

					We use cookies to help provide and enhance our service and tailor content.

					To learn more, visit
					Cookie Settings.
					
						
							
							This page was processed by aws-apollo-l100 in   0.078 seconds 
						
					
					

				

			

			
				
			

		

	









	
		
		
		
		


    
        
        
        

        
        
                
                
                    
                
            
    

    

    


		






    























    




    








	


		[image:  ]

		
		
		
		
		
		
		
		
		
		
	
