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		Abstract

		Our aim in this paper, which was prepared for an international conference on comparative procedural law to be held in July 2011,  is to advance understanding of private enforcement of statutory and administrative law in the United States, and, to the extent supported by the information that colleagues abroad have provided, of comparable phenomena in other common law countries.  Seeking to raise questions that will be useful to those who are concerned with regulatory design,  we briefly discuss aspects of American culture, history, and political institutions that reasonably can be thought to have contributed to the growth and subsequent development of private enforcement in the United States.  We also set forth key elements of the general legal landscape in which decisions about private enforcement play out, aspects of which should be central to the choice of an enforcement strategy and, in the case of private enforcement, are critical to the efficacy of a private enforcement regime.  We then turn to the business of institutional architecture, describing the considerations - both in favor of and against private enforcement - that should affect the choice of an enforcement strategy.  We lay out choices to be made about elements of a private enforcement regime, attending to the general legal landscape in which the regime would operate, particularly court access, as well as how incentives for enforcement interact with the market for legal services, which has important implications for private enforcement activity.  We situate these legislative choices about private enforcement in the context of institutions that shape them.  Finally, we seek to demonstrate how general considerations play out by examining private enforcement in two policy areas: legislation proscribing discrimination in employment, and laws protecting consumers from unfair and deceptive practices.  A long appendix containing our questionnaire addressed to scholars in other countries, with the respondentsâ€™ answers interpolated, has been omitted but is available online. 


	

	

	
		
		


	

	
	

		
		

	
	


	

	
	
	
		
	
	
	

	
	
		
		
			
				
			
		
		Keywords: Administrative law, politics, practice and procedure, regulation, delegation, compliance, structure of private enforcement, common law, enforcement regimes, employment discrimination law, consumer protection legislation

	
	

	
    

    
	

	
	
	

	
	

























    	
	
	
	
   	
	
	
	
	
	            
	















	











    
    










    
    
    
    
















	



    




	
		Suggested Citation:
		Suggested Citation
	

	
		
			Burbank,  Stephen B. and Farhang,  Sean and Kritzer,  Herbert M., Private Enforcement of Statutory and Administrative Law in the United States (and Other Common Law Countries) (November 16, 2011). in PROCEDURAL JUSTICE 197-318 (Peter Gottwald & Burkhard Hess, eds. 2014)., U of Penn Law School, Public Law Research Paper No. 11-08,  Available at SSRN: https://ssrn.com/abstract=1781047 or http://dx.doi.org/10.2139/ssrn.1781047 
		
	

	

	
	
	

	
		
	

	

	
	
		

	










    
    










    
    
    
    





















	

	

	


	























	
	

		

		

		
		
		

		
		
			
				
					
						Stephen B. Burbank (Contact Author)

					
			
		

		
		
		
		

		
		
			
				
					
					
					
					
					
					
					
					
					
						
						
						


						
					
					[image: University of Pennsylvania Carey Law School]
				
			

			
				
				
				
					
					
					
					
				
					
					
					
						
					
				
			

			
				
				
				


				University of Pennsylvania Carey Law School  ( email )

			

			
			
				
				
				
					3501 Sansom Street
Philadelphia, PA  19104
United States

				

				
			

			

		

		
	

	

	
	

		

		

		
		
		

		
		
			
				
					
						Sean Farhang

					
			
		

		
		
		
		

		
		
			
				
			

			
				
				
				
					
					
					
					
				
					
					
					
						
					
				
			

			
				U.C. Berkeley Law School  ( email )

			

			
			
				
				
				
					694 Simon Hall
Berkeley, CA  94720
United States

				

				
			

			

		

		
	

	

	
	

		

		

		
		
		

		
		
			
				
					
						Herbert M. Kritzer

					
			
		

		
		
		
		

		
		
			
				
					
					
					
					
					
					
					
					
					
						
					
					[image: University of Minnesota Law School]
				
			

			
				
				
				
					
					
					
					
				
					
					
					
						
					
				
			

			
				University of Minnesota Law School  ( email )

			

			
			
				
				
				
					229 19th Avenue South
Minneapolis, MN  55455
United States

				

				
			

			

		

		
	

	





	

	

	
	
		
	

	

	
	




				
				
				









	
	    












    
    






    
    







    









    
        
        
        
            
            

            

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    [image: PDF icon]Download This Paper
                    
                
            

        
    
        
    

            
            
                

                

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Open PDF in Browser
                    
                
            

        
    
        
    
            
        

    




















	














	
	    







 



	




	







	







































				

				

				
					
						

						
						

						

						
						

					
				

			


			
				
					
						
						
	










	
	    














	
	    














	
	    







	
		Do you have negative results from your research youâ€™d like to share?

		
			

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Submit Negative Results
                    
                
            

        
    
        
    
		

	



					

				
				
					
					


	












	
	
	








	
		
			Paper statistics

		

	


	
		
		 
			
				Downloads

				      352

			

		
		
		
			Abstract Views

			    3,222

		

		
		 
		
			Rank

			  156,697

		

		
	


	
		
            
            	        5 Citations
		

	

	
		
			
				      309 References
		

	



	
		PlumX Metrics

		
			
		

		
			
		

	





				


				
				
				
					

    
        
            Related eJournals

        	
                    University of Pennsylvania Carey Law School, Public Law & Legal Theory Research Paper Series

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                University of Pennsylvania Carey Law School, Public Law & Legal Theory Research Paper Series

                                
                                    Subscribe to this free journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                            3,701

                                    

                                    
                                        PAPERS

                                              861

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Eric A. Feldman at University of Pennsylvania Carey Law School, Serena Mayeri at University of Pennsylvania Carey Law School

                                    

                                
                            

                        

                    

                
	
                    U.S. Constitutional Law: Separation of Powers & Federalism eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                U.S. Constitutional Law: Separation of Powers & Federalism eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                            1,994

                                    

                                    
                                        PAPERS

                                            6,669

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Matthew D. Adler at Duke University School of Law, Brian Bix at University of Minnesota Law School

                                    

                                
                            

                        

                    

                


            

            
                
                

                	
                    Litigation & Procedure eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Litigation & Procedure eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                            1,680

                                    

                                    
                                        PAPERS

                                           12,400

                                    

                                

                                
                            

                        

                    

                
	
                    Comparative & Global Administrative Law eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Comparative & Global Administrative Law eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              871

                                    

                                    
                                        PAPERS

                                            4,969

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Peter L. Lindseth at University of Connecticut School of Law

                                    

                                
                            

                        

                    

                
	
                    Law & Politics eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Law & Politics eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              727

                                    

                                    
                                        PAPERS

                                           10,564

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Timothy R. Johnson at University of Minnesota

                                    

                                
                            

                        

                    

                
	
                    Empirical Studies eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Empirical Studies eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              659

                                    

                                    
                                        PAPERS

                                            8,797

                                    

                                

                                
                            

                        

                    

                
	
                    Law & Courts eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Law & Courts eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              558

                                    

                                    
                                        PAPERS

                                           15,323

                                    

                                

                                
                            

                        

                    

                
	
                    Political Institutions: Bureaucracies & Public Administration eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Political Institutions: Bureaucracies & Public Administration eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              435

                                    

                                    
                                        PAPERS

                                           10,910

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Chris Den Hartog at California State Polytechnic University, San Luis Obispo

                                    

                                
                            

                        

                    

                
	
                    Consumer Law eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Consumer Law eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              390

                                    

                                    
                                        PAPERS

                                            9,566

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Jeff Sovern at University of Maryland Francis King Carey School of Law

                                    

                                
                            

                        

                    

                
	
                    Political Institutions: Federalism & Sub-National Politics eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Political Institutions: Federalism & Sub-National Politics eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              368

                                    

                                    
                                        PAPERS

                                            7,328

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Thad Kousser at University of California, San Diego (UCSD) - Department of Political Science

                                    

                                
                            

                        

                    

                



                
            

            
        
        
        
                 
        
        

    


				


				
					
					

















    
        
            Recommended Papers

            	
                        
                        

                        
                        
                        Reinventing Structural Reform Litigation: Deputizing Private Citizens in the Enforcement of Civil Rights

                        
                            By
                                
                                
                                    
                                    Myriam E. Gilles
                                    
                                
                            

                        
                        
                    
	
                        
                        

                        
                        
                        It's Not About the Money!: A Theory on Misconceptions of Plaintiffs' Litigation Aims

                        
                            By
                                
                                
                                    
                                    Tamara Relis
                                    
                                
                            

                        
                        
                    
	
                        
                        

                        
                        
                        When Perception Changes Reality: An Empirical Study of Investors' Views of the Fairness of Securities Arbitration

                        
                            By
                                
                                
                                    
                                    Jill Gross
                                     and 
                                
                                    
                                    Barbara Black
                                    
                                
                            

                        
                        
                    


                    
                        	
                            
                            

                            
                            
                            Reforming State Consumer Protection Liability: An Economic Approach

                            
                                By
                                    
                                    
                                        
                                        Henry N. Butler
                                         and 
                                    
                                        
                                        Jason Scott Johnston
                                        
                                    
                                

                            

                            
                            
                        
	
                            
                            

                            
                            
                            Damage-Based Contingency Fees in Employment Cases: A Survey of Practitioners

                            
                                By
                                    
                                    
                                        
                                        Richard Moorhead
                                         and 
                                    
                                        
                                        Rebecca Cumming
                                        
                                    
                                

                            

                            
                            
                        
	
                            
                            

                            
                            
                            Federal Administration and Administrative Law in the Gilded Age

                            
                                By
                                    
                                    
                                        
                                        Jerry Louis Mashaw
                                        
                                    
                                

                            

                            
                            
                        
	
                            
                            

                            
                            
                            Collective Redress in Europe: The New Model

                            
                                By
                                    
                                    
                                        
                                        Christopher Hodges Obe
                                        
                                    
                                

                            

                            
                            
                        
	
                            
                            

                            
                            
                            California Employment Discrimination Law and its Enforcement: The Fair Employment and Housing Act at 50

                            
                                By
                                    
                                    
                                        
                                        Gary Blasi
                                         and 
                                    
                                        
                                        Joseph W. Doherty
                                        
                                    
                                

                            

                            
                            
                        
	
                            
                            

                            
                            
                            Are State Consumer Protection Acts Really Little-FTC Acts?

                            
                                By
                                    
                                    
                                        
                                        Henry N. Butler
                                         and 
                                    
                                        
                                        Joshua D. Wright
                                        
                                    
                                

                            

                            
                            
                        
	
                            
                            

                            
                            
                            Consumer (In)Justice: Reflections on Canadian Consumer Class Actions

                            
                                By
                                    
                                    
                                        
                                        Jasminka Kalajdzic
                                        
                                    
                                

                            

                            
                            
                        



            
            
                 
            
        

    

				

			

		


		
				
					Feedback
					
				

			

			


	
		
		Feedback to SSRN

		
			
				
					Feedback
					 (required)
				
				
			

			
				
					Email
					 (required)
				
				
			

			
				Submit
				
			
		

		

		If you need immediate assistance, call 877-SSRNHelp (877 777 6435) in the United States, or +1 212 448 2500 outside of the United States, 8:30AM to 6:00PM U.S. Eastern, Monday - Friday.

	







	

	
	
		
		

	




	
	





  
  

	
	
		
	


	
	
		
			
			
		
	
		
			
				
			
			
		
	
		
	
		
			
				
			
			
		
	
		
	
		
	


	
	
	






		
		














	
		
			
				
                    

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Submit a Paper
                    
                        
                    
                
            

        
    
        
    
					Section 508 Text Only Pages
				

			
			
				SSRN Quick Links 

					SSRN Solutions
	Research Paper Series
	Conference Papers
	Partners in Publishing
	Jobs & Announcements
	Special Topic Hubs


			

			
				SSRN Rankings 

					Top Papers
	Top Authors
	Top Organizations


			

			
				About SSRN 

					Network Directors
	Announcements
	Contact us
	FAQs


			

			
		

			
	
	


		
			
				
			

			
				
					Copyright
					Terms and Conditions
					Privacy Policy
				

				
					All content on this site: Copyright Â© 2023 Elsevier Inc., its licensors, and contributors. All rights are reserved, including those for text and data mining, AI training, and similar technologies. For all open access content, the Creative Commons licensing terms apply.

					We use cookies to help provide and enhance our service and tailor content.

					To learn more, visit
					Cookie Settings.
					
						
							
							This page was processed by aws-apollo-l200 in   0.124 seconds 
						
					
					

				

			

			
				
			

		

	









	
		
		
		
		


    
        
        
        

        
        
                
                
                    
                
            
    

    

    


		






    























    




    








	


		[image:  ]

		
		
		
		
		
		
		
		
		
		
	
