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		Abstract

		Practitioners, real estate professionals, and lay people throughout the country rely on the recording system to provide critical information regarding ownership rights and claims.  Indeed, the recording system acts as a virtually mandatory repository and disseminator of all potential partiesâ€™ claims.  This system, in turn, relies on these claimants and their agents to publicize their claims:  property purchasers, lenders, lien-claimants, title companies, attorneys - these parties interact, make deals, make claims, order their affairs, and then record.  The information system available to us, then, is only as good as what we make of it and what we put into it.      

As such, it is surprising how little thought has been put into exactly what it is that we record.  Should the mortgage of a lender in Ohio look like that of a lender in Florida?  Should a deed from an individual in Texas differ from that of a corporation in Nevada?  As it stands now, no one familiar with real estate law or commerce would expect different parties in different jurisdictions to record identical, or even similar, instruments.  In an immediate sense, this heterogeneity of the recorded documents (â€œvesting heterogeneityâ€�) does not seem a good thing: parties utilizing the recording system generally seek to make known, or to discern, the same generic type of information â€“ that is, evidence of claims upon property â€“ so why are different forms and types of documents utilized all over the country?    

This article analyzes this vesting heterogeneity from a new perspective and concludes that it is, in fact, cause for significant concern.  Vesting heterogeneity has arisen organically, growing with the recording system as they both evolved over time.  This historical explanation does not, however, excuse the cost associated with such a lack of uniformity.  Anyone seeking information with respect to any piece of property must navigate the complexities and uncertainties that arise because all such information is heterogeneous and, as a consequence, difficult to understand and utilize.  This represents both a immediate transactional cost and an increased risk of ill-informed behavior.    

This is particularly troublesome because this sort of cost-based concern arising from variability has a well-established analogue in property law that the law clearly desires to avoid. That analogue is the cost that would arise if property law were to permit unlimited property forms and gives rise to what is known as the numerus clausus theory.  This theory explains the lawâ€™s hostility toward new, or different, types of property and holds that such heterogeneity is not generally permitted because of the extremely high informational costs associated with such creativity.    

This article suggests that this common law concept can, and should, inform our analysis of vesting heterogeneity and that it precipitates strongly against such lack of uniformity.  This is because the costs that drive the numerus clausus to hold that variability should be limited are strikingly similar to those created by variability of vesting documents.  As such, this theory is relevant here such that the same analysis should be applied to vesting heterogeneity by asking whether a different (or â€œnewâ€�) document is helpful enough to outweigh the informational costs inherent therein.    

Based on this reasoning, this article concludes that the law is wrong to systematically ignore heterogeneity in vesting documents.  Instead, a numerus clausus type of analysis should be applied to new or different vesting documents to determine whether any inherent lack of uniformity is defensible.  Where it is not, uniformity should be imposed. 
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