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		Abstract

		This article examines the rapidly growing line of precedent in federal courts that supplemental jurisdiction can exist over a permissive counterclaim.  The line springs from two decisions baldly asserting the â€œcase or controversy under Article IIIâ€� test of Â§ 1367(a) for supplemental jurisdiction requires only a â€œloose factual connectionâ€� of the facts, and so is broader than the â€œtransaction or occurrenceâ€� test that limned both ancillary jurisdiction and the compulsory counterclaim rule prior to Congressâ€™ intervention into this settled area of law in 1990.  Later cases in the line of precedent simply cite the two founding cases without attempting any additional reasoning or analysis.  

The entire line of precedent â€“ every one of these cases â€“ is based on a narrow, grudging definition of transaction or occurrence.  When transaction or occurrence is properly defined broadly, it too requires only a â€œloose factual connection.â€�  Even though several cases announce they are asserting supplemental jurisdiction over a â€œpermissive counterclaim,â€� analysis demonstrates that is not so.  The great bulk of cases forming this burgeoning line of precedent clearly involve compulsory counterclaims.  One unusual case presents what is better analyzed as a later-maturing counterclaim that would have been compulsory.  A few cases involve the baseless â€œset off exception.â€�  Not one case soundly asserts supplemental jurisdiction over a true permissive counterclaim.  

Well-accepted law prior to 1990 was that compulsory counterclaims are carried into federal court by ancillary jurisdiction and permissive counterclaims are not.  The creation of supplemental jurisdiction in Â§ 1367 does not change the law.  The assertion that supplemental jurisdiction exists over permissive counterclaims is merely a misconception. 
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