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		Abstract

		Are games more like coffee mugs, posters, and t-shirts, or are they more like books, magazines, and films? For purposes of the right of publicity, the answer matters. The question goes to the heart of whether games should be treated as merchandise or expression. The three classic judicial decisions on this topic â€” decided in 1967, 1970, and 1973 â€” held that the various defendants needed permission to use the plaintiffsâ€™ names in their board games. In so doing, these decisions judicially confirmed the status of games as merchandise, rather than something equivalent to more traditional media of expression. As merchandise, games are not like books; they are instead like celebrity embossed coffee mugs. According to this view, games are essentially, to borrow a British term, â€œmere image carriers.â€� These three decisions confirmed the â€œsettled order of thingsâ€�: a license is required to use someoneâ€™s name or likeness (i.e., identity) in a game.     

We argue that the three classic cases and the rule they produced are anachronisms. The licensing tradition created â€” or at least reinforced â€” by these decisions should carry no weight. These cases were questionable when decided. They are even more so now. Games as a medium have evolved significantly over the past four decades, calling into question the longstanding treatment of games for purposes of the right of publicity. Games in general are ready to be considered alongside other expressive works. While it is possible for a particular game to be a mere image or identity carrier of a personâ€™s identity, games are often much more. For purposes of the right of publicity, games are not like coffee mugs. 


	

	

	
		
		


	

	
	

		
		

	
	


	

	
	
	
		
	
	
	

	
	
		
		
			
				
			
		
		Keywords: right of publicity, games, video games, First Amendment

	
	

	
    

    
	

	
	
	

	
	

























    	
	
	
	
   	
	
	
	
	
	            
	















	











    
    










    
    
    
    
















	






	
		Suggested Citation:
		Suggested Citation
	

	
		
			Ford,  William K. and Liebler,  Raizel, Games are Not Coffee Mugs: Games and the Right of Publicity (May 30, 2012). Santa Clara Computer and High Technology Law Journal, Vol. 29, No. 1, 2012,  Available at SSRN: https://ssrn.com/abstract=2070917
		
	

	

	
	
	

	
		
	

	

	
	
		

	










    
    










    
    
    
    





















	

	

	


	























	
	

		

		

		
		
		

		
		
			
				
					
						William K. Ford (Contact Author)

					
			
		

		
		
		
		

		
		
			
				
			

			
				
				
				
					
					
					
					
				
					
					
					
						
					
				
			

			
				
				
				


				The John Marshall Law School  ( email )

			

			
			
				
				
				
					315 South Plymouth Court
Chicago, IL  60604
United States

				

				
			

			

		

		
	

	

	
	

		

		

		
		
		

		
		
			
				
					
						Raizel Liebler

					
			
		

		
		
		
		

		
		
			
				
			

			
				
				
				
					
					
					
					
				
					
					
					
						
					
				
			

			
				University of Illinois at Chicago - UIC John Marshall Law School  ( email )

			

			
			
				
				
				
					300 S. State Street
Chicago, IL  60604
United States

				

				
			

			

		

		
	

	

	
	

		

		

		
		
		

		
		
			
		

		
		
		
		

		
		
			
				
			

			
				
				
				
					
					
					
					
				
					
					
					
						
					
				
			

			
				John Marshall Law School -- Chicago  ( email )

			

			
			
				
				
				
					315 South Plymouth Court
Chicago, IL  60604
United States

				

				
			

			

		

		
	

	





	

	

	
	
		
	

	

	
	




				
				
				









	
	    












    
    






    
    







    









    
        
        
        
            
            

            

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    [image: PDF icon]Download This Paper
                    
                
            

        
    
        
    

            
            
                

                

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Open PDF in Browser
                    
                
            

        
    
        
    
            
        

    




















	














	
	    







 



	




	







	







































				

				

				
					
						

						
						

						

						
						

					
				

			


			
				
					
						
						
	










	
	    














	
	    














	
	    







	
		Do you have negative results from your research youâ€™d like to share?

		
			

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Submit Negative Results
                    
                
            

        
    
        
    
		

	



					

				
				
					
					


	












	
	
	








	
		
			Paper statistics

		

	


	
		
		 
			
				Downloads

				      191

			

		
		
		
			Abstract Views

			    2,896

		

		
		 
		
			Rank

			  287,970

		

		
	


	

	
		
			
				      146 References
		

	



	
		PlumX Metrics

		
			
		

		
			
		

	





				


				
				
				
					

    
        
            Related eJournals

        	
                    Law & Humanities eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Law & Humanities eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                            2,007

                                    

                                    
                                        PAPERS

                                           10,085

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Reva Siegel at Yale University - Law School

                                    

                                
                            

                        

                    

                
	
                    Intellectual Property: Other eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Intellectual Property: Other eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              965

                                    

                                    
                                        PAPERS

                                            5,055

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Robert P. Merges at University of California, Berkeley - School of Law

                                    

                                
                            

                        

                    

                


            

            
                
                

                	
                    Intellectual Property: Trademark Law eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Intellectual Property: Trademark Law eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              959

                                    

                                    
                                        PAPERS

                                            2,163

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Robert P. Merges at University of California, Berkeley - School of Law

                                    

                                
                            

                        

                    

                
	
                    Microeconomics: Production, Market Structure & Pricing eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Microeconomics: Production, Market Structure & Pricing eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              756

                                    

                                    
                                        PAPERS

                                           15,874

                                    

                                

                                
                            

                        

                    

                



                
            

            
        
        
        
                 
        
        

    


				


				
					
					

















    
        
            Recommended Papers

            	
                        
                        

                        
                        
                        Introduction: The Soul of Creativity: Forging a Moral Rights Law for the United States

                        
                            By
                                
                                
                                    
                                    Roberta Rosenthal Kwall
                                    
                                
                            

                        
                        
                    
	
                        
                        

                        
                        
                        Lawful Personal Use

                        
                            By
                                
                                
                                    
                                    Jessica Litman
                                    
                                
                            

                        
                        
                    
	
                        
                        

                        
                        
                        His Napster's Voice

                        
                            By
                                
                                
                                    
                                    David G. Post
                                    
                                
                            

                        
                        
                    


                    
                        	
                            
                            

                            
                            
                            The Specter of Copyism v. Blockheaded Authors: How User-Generated Content Affects Copyright Policy

                            
                                By
                                    
                                    
                                        
                                        Tom W. Bell
                                        
                                    
                                

                            

                            
                            
                        
	
                            
                            

                            
                            
                            Money Ruins Everything

                            
                                By
                                    
                                    
                                        
                                        Dan Hunter
                                         and 
                                    
                                        
                                        John Quiggin
                                        
                                    
                                

                            

                            
                            
                        
	
                            
                            

                            
                            
                            Misunderstanding Creativity: User Created Content in Virtual Worlds and its Constraints by Code and Law

                            
                                By
                                    
                                    
                                        
                                        Mira Burri
                                        
                                    
                                

                            

                            
                            
                        
	
                            
                            

                            
                            
                            Economies of Desire: Fair Use and Marketplace Assumptions

                            
                                By
                                    
                                    
                                        
                                        Rebecca Tushnet
                                        
                                    
                                

                            

                            
                            
                        
	
                            
                            

                            
                            
                            When Users are Authors: Authorship in the Age of Digital Media

                            
                                By
                                    
                                    
                                        
                                        Alina Ng Boyte
                                        
                                    
                                

                            

                            
                            
                        
	
                            
                            

                            
                            
                            Beyond Creativity: Copyright as Knowledge Law

                            
                                By
                                    
                                    
                                        
                                        Michael J. Madison
                                        
                                    
                                

                            

                            
                            
                        
	
                            
                            

                            
                            
                            Crafting Copyright Law to Encourage and Protect User-Generated Content in the Internet Social Networking Context

                            
                                By
                                    
                                    
                                        
                                        Steven D. Jamar
                                        
                                    
                                

                            

                            
                            
                        



            
            
                 
            
        

    

				

			

		


		
				
					Feedback
					
				

			

			


	
		
		Feedback to SSRN

		
			
				
					Feedback
					 (required)
				
				
			

			
				
					Email
					 (required)
				
				
			

			
				Submit
				
			
		

		

		If you need immediate assistance, call 877-SSRNHelp (877 777 6435) in the United States, or +1 212 448 2500 outside of the United States, 8:30AM to 6:00PM U.S. Eastern, Monday - Friday.

	







	

	
	
		
		

	




	
	





  
  

	
	
		
	


	
	
		
			
			
		
	
		
	
		
			
				
			
			
		
	
		
	
		
	


	
	
	






		
		














	
		
			
				
                    

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Submit a Paper
                    
                        
                    
                
            

        
    
        
    
					Section 508 Text Only Pages
				

			
			
				SSRN Quick Links 

					SSRN Solutions
	Research Paper Series
	Conference Papers
	Partners in Publishing
	Jobs & Announcements
	Special Topic Hubs


			

			
				SSRN Rankings 

					Top Papers
	Top Authors
	Top Organizations


			

			
				About SSRN 

					Network Directors
	Announcements
	Contact us
	FAQs


			

			
		

			
	
	


		
			
				
			

			
				
					Copyright
					Terms and Conditions
					Privacy Policy
				

				
					All content on this site: Copyright Â© 2023 Elsevier Inc., its licensors, and contributors. All rights are reserved, including those for text and data mining, AI training, and similar technologies. For all open access content, the Creative Commons licensing terms apply.

					We use cookies to help provide and enhance our service and tailor content.

					To learn more, visit
					Cookie Settings.
					
						
							
							This page was processed by aws-apollo-l100 in   0.095 seconds 
						
					
					

				

			

			
				
			

		

	









	
		
		
		
		


    
        
        
        

        
        
                
                
                    
                
            
    

    

    


		






    























    




    








	


		[image:  ]

		
		
		
		
		
		
		
		
		
		
	

