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		Abstract

		Modern statutory interpretation is a field dominated by court-created legal presumptions. Federal judges have created hundreds of default rules that range from subject-specific presumptions such as the rule that exemptions in the tax code should be narrowly construed to trans-substantive presumptions such as the presumption that ambiguous statutes should not be interpreted to preempt state law.  At the same time, the legal status of statutory interpretation methodology remains almost completely unexplored. What are the rules of statutory interpretation? Almost all jurists and scholars resist the notion that they are â€œlaw,â€� despite their judicial source and also despite the fact that analogous interpretive principles like those from contract and constitutional law are, in fact, treated as some kind of law (be it state law, federal common law, â€œconstitutional common law,â€� or constitutional law); and despite the fact also that even some statutory interpretation rules â€” notably Chevron and the thousands of legislated rules of statutory construction scattered across the U.S. Code â€” are already treated as law without justification for the distinction.  Meanwhile, the debate that continues to rage in other contexts over the propriety of federal judicial lawmaking has somehow bypassed the world of statutory interpretation.  

The resistance to a law-like treatment of interpretive methodology has many possible explanations, including a judicial desire to retain power or flexibility in an increasingly statutory world, or the simple fact that judges cannot reach consensus on what rules they would treat as law in the first place.  The resistance also likely stems from the long shadow that Erie has cast on federal judicial lawmaking.  But Erie was case for the world of common law, not one for the Age of Statutes.  We had Erie, and then we had Chevron, but along the way we had no analogous case for the statutory era â€” one that directly addresses what kind of authority federal courts have to create decision-making doctrines for the statutory cases that now dominate the docket  

Exploring this possibility â€” that statutory interpretation methodology is some kind of judge-made law â€” allows for some significant interventions. A common-law conceptualization of interpretive methodology, for instance, implies that Congress can legislate over it, but courts continue to resist that notion. A law-like conceptualization also would seem to imply that the rules of interpretation should receive stare decisis effect, which they currently do not. There is also the possibility that some of the canons might be federal common law, while others might not. Some, for example, might be understood as constitutional law, while others may seem not to be judicial creations at all.  The canons typically have not been disaggregated in this manner, despite their centrality in countless cases. 
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