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		One would be hard pressed to find a more controversial or nebulous human right than the right to health - a right that stems primarily, although not exclusively, from Article 12 of the International Covenant on Economic, Social and Cultural Rights (ICESCR). While activists, non-governmental organizations, and scholars have made significant progress in promoting a human rights approach to health and the field of health and human rights more generally, the question of a philosophical and conceptual foundation â€“ a theory â€“ for the right to health has fallen through the cracks that emerge from an interdisciplinary intersection of medical ethics, international relations, international human rights law, health policy, health law, and public health law. This Article offers a philosophical justification for a right to health. As such it makes a case for the right to health as a meaningful and operational right and discusses the degree to which this right is necessarily justifiable and enforceable as prescribed in international law. The theoretical framework proposed in this Article builds on and integrates Aristotle's political theory, the capability approach, and a social choice paradigm known as incompletely theorized agreements. This Article draws on these perspectives to develop a theory of a right to health and to explicate societal obligations, both state and non-state, for progressive realization of this right. Finally, this Article argues that sustaining the effort to realize a right to health requires individual and societal commitments to what I call public moral norms. In other words, this Article argues for treating the right to health as an ethical demand for equity in health. This ethical demand will likely involve legal instruments for enforcement, but more likely will require individuals, states, and non-state actors to internalize public ethical norms to enhance implementation and compliance with a right to health in international human rights policy and law. 


	

	

	
		
		


	

	
	

		
		

	
	


	

	
	
	
		
	
	
	

	
	
		
		
			
				
			
		
		Keywords: right to health, human rights, capability approach, equity, norms

	
	

	
    

    
	

	
	
		JEL Classification: H51, I18, I28, I31, K32

	
	

	
	

























    	
	
	
	
   	
	
	
	
	
	            
	















	











    
    










    
    
    
    
















	






	
		Suggested Citation:
		Suggested Citation
	

	
		
			Prah Ruger,  Jennifer, Toward a Theory of a Right to Health: Capability and Incompletely Theorized Agreements (2006). Yale Journal of Law & the Humanities, Vol. 18, pp. 273-326, 2006,  Available at SSRN: https://ssrn.com/abstract=933009
		
	

	

	
	
	

	
		
	

	

	
	
		

	










    
    










    
    
    
    





















	

	


	























	
	

		

		

		
		
		

		
		
			
				
					
						Jennifer Prah Ruger (Contact Author)

					
			
		

		
		
		
		

		
		
			
				
			

			
				
				
				
					
					
					
					
				
					
					
					
						
					
				
			

			
				
				
				


				University of Pennsylvania - School of Social Policy & Practice  ( email )

			

			
			
				
				
				
					3701 Locust Walk
Philadelphia, PA  19104-6214
United States

				

				
			

			

		

		
	

	

	
	

		

		

		
		
		

		
		
			
		

		
		
		
		

		
		
			
				
			

			
				
				
					
				
					
					
					
				
			

			
				
				
				


				University of Pennsylvania - Perelman School of Medicine 

			

			
			
				
				
				
					423 Guardian Drive
Philadelphia, PA  19104
United States

				

				
			

			

		

		
	

	





	

	

	
	
		
	

	

	
	




				
				
				









	
	    












    
    






    
    







    









    
        
        
        
            
            

            

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    [image: PDF icon]Download This Paper
                    
                
            

        
    
        
    

            
            
                

                

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Open PDF in Browser
                    
                
            

        
    
        
    
            
        

    




















	














	
	    







 



	




	







	







































				

				

				
					
						

						
						

						

						
						

					
				

			


			
				
					
						
						
	










	
	    














	
	    














	
	    







	
		Do you have negative results from your research youâ€™d like to share?

		
			

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Submit Negative Results
                    
                
            

        
    
        
    
		

	



					

				
				
					
					


	












	
	
	








	
		
			Paper statistics

		

	


	
		
		 
			
				Downloads

				    2,074

			

		
		
		
			Abstract Views

			    8,484

		

		
		 
		
			Rank

			   14,224

		

		
	


	

	
		
			
				       20 References
		

	



	
		PlumX Metrics

		
			
		

		
			
		

	





				


				
				
				
					

    
        
            Related eJournals

        	
                    S&P Global Market Intelligence Research Paper Series

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                S&P Global Market Intelligence Research Paper Series

                                
                                    Subscribe to this free journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                            2,570

                                    

                                    
                                        PAPERS

                                           40,899

                                    

                                

                                
                            

                        

                    

                
	
                    Law & Humanities eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Law & Humanities eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                            2,007

                                    

                                    
                                        PAPERS

                                           10,086

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Reva Siegel at Yale University - Law School

                                    

                                
                            

                        

                    

                


            

            
                
                

                	
                    Jurisprudence & Legal Philosophy eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Jurisprudence & Legal Philosophy eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                            1,633

                                    

                                    
                                        PAPERS

                                           13,491

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Brian Bix at University of Minnesota Law School, Matthew D. Adler at Duke University School of Law

                                    

                                
                            

                        

                    

                
	
                    Public International Law: Human Rights eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Public International Law: Human Rights eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                            1,328

                                    

                                    
                                        PAPERS

                                           13,821

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Alan Sykes at Stanford University - Law School

                                    

                                
                            

                        

                    

                
	
                    Law, Institutions & Development eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Law, Institutions & Development eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                            1,009

                                    

                                    
                                        PAPERS

                                            8,033

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Katharina Pistor at Columbia University School of Law, Kevin E. Davis at New York University School of Law

                                    

                                
                            

                        

                    

                
	
                    Law & Society: International & Comparative Law eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Law & Society: International & Comparative Law eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              964

                                    

                                    
                                        PAPERS

                                           33,043

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Christiana Ochoa at Indiana University Maurer School of Law

                                    

                                
                            

                        

                    

                
	
                    Law, Norms & Informal Order eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Law, Norms & Informal Order eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              872

                                    

                                    
                                        PAPERS

                                            8,636

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Richard H. McAdams at University of Chicago Law School

                                    

                                
                            

                        

                    

                
	
                    Social & Political Philosophy eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Social & Political Philosophy eJournal

                                
                                    Subscribe to this free journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              863

                                    

                                    
                                        PAPERS

                                           19,533

                                    

                                

                                
                            

                        

                    

                
	
                    Public Health Law & Policy eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Public Health Law & Policy eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              829

                                    

                                    
                                        PAPERS

                                            8,980

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Scott Burris at Center for Public Health Law Research, Temple University - James E. Beasley School of Law

                                    

                                
                            

                        

                    

                
	
                    Human Rights & the Global Economy eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Human Rights & the Global Economy eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              619

                                    

                                    
                                        PAPERS

                                           10,433

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Wendy E. Parmet at Northeastern University - School of Law, Martha F. Davis at Northeastern University - School of Law

                                    

                                
                            

                        

                    

                
	
                    Human Rights eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Human Rights eJournal

                                
                                    Subscribe to this free journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                                5

                                    

                                    
                                        PAPERS

                                           29,660

                                    

                                

                                
                            

                        

                    

                



                
            

            
        
        
        
                 
        
        

    


				


				
					
					

















    
        
            Recommended Papers

            	
                        
                        

                        
                        
                        Health and Social Justice

                        
                            By
                                
                                
                                    
                                    Jennifer Prah Ruger
                                    
                                
                            

                        
                        
                    
	
                        
                        

                        
                        
                        Ethics of the Social Determinants of Health

                        
                            By
                                
                                
                                    
                                    Jennifer Prah Ruger
                                    
                                
                            

                        
                        
                    
	
                        
                        

                        
                        
                        The Changing Role of the World Bank in Global Health

                        
                            By
                                
                                
                                    
                                    Jennifer Prah Ruger
                                    
                                
                            

                        
                        
                    


                    
                        	
                            
                            

                            
                            
                            Health and Development

                            
                                By
                                    
                                    
                                        
                                        Jennifer Prah Ruger
                                        
                                    
                                

                            

                            
                            
                        
	
                            
                            

                            
                            
                            Combating Hiv/Aids in Developing Countries

                            
                                By
                                    
                                    
                                        
                                        Jennifer Prah Ruger
                                        
                                    
                                

                            

                            
                            
                        
	
                            
                            

                            
                            
                            Ruger Responds - 'The Changing Role of the World Bank in Global Health'

                            
                                By
                                    
                                    
                                        
                                        Jennifer Prah Ruger
                                        
                                    
                                

                            

                            
                            
                        
	
                            
                            

                            
                            
                            The Global Role of the World Health Organization

                            
                                By
                                    
                                    
                                        
                                        Jennifer Prah Ruger
                                         and 
                                    
                                        
                                        Derek Yach
                                        
                                    
                                

                            

                            
                            
                        
	
                            
                            

                            
                            
                            Health, Capability, and Justice: Toward a New Paradigm of Health Ethics, Policy and Law

                            
                                By
                                    
                                    
                                        
                                        Jennifer Prah Ruger
                                        
                                    
                                

                            

                            
                            
                        
	
                            
                            

                            
                            
                            Incompletely Theorized Agreements in Constitutional Law

                            
                                By
                                    
                                    
                                        
                                        Cass R. Sunstein
                                        
                                    
                                

                            

                            
                            
                        
	
                            
                            

                            
                            
                            Ethics and Governance of Global Health Inequalities

                            
                                By
                                    
                                    
                                        
                                        Jennifer Prah Ruger
                                        
                                    
                                

                            

                            
                            
                        



            
            
                 
            
        

    

				

			

		


		
				
					Feedback
					
				

			

			


	
		
		Feedback to SSRN

		
			
				
					Feedback
					 (required)
				
				
			

			
				
					Email
					 (required)
				
				
			

			
				Submit
				
			
		

		

		If you need immediate assistance, call 877-SSRNHelp (877 777 6435) in the United States, or +1 212 448 2500 outside of the United States, 8:30AM to 6:00PM U.S. Eastern, Monday - Friday.

	







	

	
	
		
		

	




	
	





  
  

	
	
		
	


	
	
		
			
			
		
	
		
	
		
	


	
	
	






		
		














	
		
			
				
                    

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Submit a Paper
                    
                        
                    
                
            

        
    
        
    
					Section 508 Text Only Pages
				

			
			
				SSRN Quick Links 

					SSRN Solutions
	Research Paper Series
	Conference Papers
	Partners in Publishing
	Jobs & Announcements
	Special Topic Hubs


			

			
				SSRN Rankings 

					Top Papers
	Top Authors
	Top Organizations


			

			
				About SSRN 

					Network Directors
	Announcements
	Contact us
	FAQs


			

			
		

			
	
	


		
			
				
			

			
				
					Copyright
					Terms and Conditions
					Privacy Policy
				

				
					All content on this site: Copyright Â© 2023 Elsevier Inc., its licensors, and contributors. All rights are reserved, including those for text and data mining, AI training, and similar technologies. For all open access content, the Creative Commons licensing terms apply.

					We use cookies to help provide and enhance our service and tailor content.

					To learn more, visit
					Cookie Settings.
					
						
							
							This page was processed by aws-apollo-l200 in   0.109 seconds 
						
					
					

				

			

			
				
			

		

	









	
		
		
		
		


    
        
        
        

        
        
                
                
                    
                
            
    

    

    


		






    























    




    








	


		[image:  ]

		
		
		
		
		
		
		
		
		
		
	

