

	
	

	









	




	







	









		

		
		

	
	




	
	


	
	



	
	


	
	
	
	
	
	
		
			
			
		

		
		
	

	

	



	
	
	
	

	







	















	Skip to main content












	

	

	
	

	

	
	












			

			





			






	




	


	
	





	








	

	
	
		
		
		
		
		
		
		
		
		
		
		
		
		
	

	
	
		
		
		
	


















	
		
	

	

	
		
	

	







	
		
		
		

		
		
		
		
			
				
				









	
	    












    
    






    
    







    




    






    
        
        
        
            
            

            

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    [image: PDF icon]Download This Paper
                    
                
            

        
    
        
    

            
            
                

                

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Open PDF in Browser
                    
                
            

        
    
        
    
            
        

    






    
        
    


    
            
            
                
            
            
                
        Add Paper to My Library
        
        

    















	














	
	    







 



	




	







	




































    



			

			
				
				
				
				
				
						
				
				
				
					
						Share:
							
	
	
	


					

					
				
				
				




				
				

    
        
        
        
            

		
		
		
			
				
			
				
			
				
			
		

		
            

		
		
		
			
		
			
		
			
		
			
		

		
            

            
        

        
    

    


    




				
				
					

					
					Permalink

						Using these links will ensure access to this page indefinitely

						
							
							Copy URL
						

						
				

				
			

		


		
			
				
				




	
	
		
	

	
	
		
		
	

	
	

	
	
	
	Nonprofits, Speech, and Unconstitutional Conditions

	
    
        
            
            







    
    










    
    
    
    











			
                    Connecticut Law Review, Vol. 46, p. 1045, 2014
 
                    Notre Dame Legal Studies Paper No. 1407
 
        

    
	

	
	
		
		
			39 Pages
		
		

		Posted: 7 Mar 2014
		
			Last revised: 8 Jul 2015
		
		
	

	
		
			
			




	See all articles by Lloyd Hitoshi MayerLloyd Hitoshi Mayer
Notre Dame Law School


		

	
	
	
	
	



	
	
	
	
		
	
	
		
			Date Written: September 13, 2013

		
	

	
	
		
		
	

	
	
		
	
	
		Abstract

		This Article proposes a new constitutional framework for approaching the issue of speech-related conditions on government funding received by nonprofits and demonstrates the application of this framework by applying it to the disputes that have reached the Supreme Court in this area.  It argues that speech rights are generally inalienable as against the government under the First Amendment, and therefore any abridgement of such rights by the government â€“ whether direct or indirect â€“ is subject to strict scrutiny.  As a result, the government is not permitted to buy an organizationâ€™s speech (or silence) absent a compelling governmental interest in doing so and then only if the purchase is done in a manner that is narrowly tailored to serve that interest.  

This Articleâ€™s approach contrasts with the current approach of the Court to this area, which in its various attempts to resolve disputes centering on such conditions has left courts, governments, and private parties understandably confused about the applicable constitutional standard.  This confusion stems in large part from the Courtâ€™s tendency to subtly recharacterize its earlier decisions, which unnecessarily throws into doubt the reasoning and previously settled readings of those cases.  Most recently, in Agency for International Development v. Alliance for Open Society International opinion, the Court both muddied the waters further and also moved away from the correct application of the unconstitutional conditions doctrine in this context.  In that decision, the Court, without acknowledgement, shifted from its longstanding focus on whether the government funding was for government speech to instead focus on whether the speech affected by the condition was within or outside of the program funded by the government, thereby opening the door to significantly more burdensome limits on speech by recipients of government funding.  

This framework also has two broader ramifications. First, it may prove useful for resolving constitutional disputes relating to other speech-related conditions, such as campaign finance limits tied to government funding or other government benefits.  Second, it demonstrates that by drawing on the extensive unconstitutional conditions literature to create an approach customized to a particular constitutional context it may be possible to salvage the unconstitutional conditions doctrine even given its widely acknowledged incoherence.  Salvaging the doctrine is particularly important in a world where government benefits both permeate almost every type of activity and are often accompanied by constitutionally suspect restrictions. 
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