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		One of the primary theoretical justifications for copyright is the role that creative works play in helping develop an individual’s sense of personhood and self-actualization. Typically ascribed to the writings of Immanuel Kant and Georg Wilhelm Friedrich Hegel, personhood-based theories of copyright serve as the foundation for the moral rights prominent in European copyright law and mandated by the leading intellectual property treaty, which give authors inalienable control over aspects of their works after they have been created. The conventional wisdom about the relationship between personhood and copyright suffers from two fatal flaws that have gone largely unappreciated. First, in terms of intellectual provenance, it is inconsistent with both the philosophical spirit of Kant and Hegel as well as their specific writings about the protection of creative works. Second, focusing exclusively on the treatment of works after they have been created adopts too narrow a vision of how creativity develops personality by ignoring the self-actualizing benefits of the creative process itself. This Article seeks to address both deficiencies in the traditional approach to copyright and personhood theory. It begins by examining Kant’s and Hegel’s general philosophical approaches and their specific writings about copying to show that neither provides a strong foundation for a robust account of copyright based on self-actualization. It then reconceives the relationship between copyright and personhood based on a more expansive vision that does not simply regard creative works as artifacts but rather as sources of engagement that can develop personality and personhood based on aesthetics, psychology, and literary theory. It then explores the implications of a theory that values the creative process for the process itself and not just for the artifacts it creates; specifically, how it takes the interests of follow-on authors into account, emphasizes educational uses, and provides an affirmative theory of the public domain. At the same time, the internal logic of this approach carries with it several limitations regarding commercialization and dissemination. 


	

	

	
		
		


	

	
	

		
		

	
	


	

	
	
	
		
	
	
	

	
	
		
		
			
				
			
		
		Keywords: personality theory, self-actualization, intellectual property, jurisprudence, nonliterary and derivative works, capabilities theory, fair use, public domain, fan fiction

	
	

	
    

    
	

	
	
	

	
	

























    	
	
	
	
   	
	
	
	
	
	            
	















	











    
    










    
    
    
    
















	



    




	
		Suggested Citation:
		Suggested Citation
	

	
		
			Yoo,  Christopher S., Rethinking Copyright and Personhood (2019). University of Illinois Law Review, Vol. 2019, p. 1039, 2019, U of Penn Law School, Public Law Research Paper No. 12-39,  Available at SSRN: https://ssrn.com/abstract=2160441 or http://dx.doi.org/10.2139/ssrn.2160441 
		
	

	

	
	
	

	
		
	

	

	
	
		

	










    
    










    
    
    
    





















	

	

	


	























	
	

		

		

		
		
		

		
		
			
				
					
						Christopher S. Yoo (Contact Author)

					
			
		

		
		
		
		

		
		
			
				
					
					
					
					
					
					
					
					
					
						
						
						


						
					
					[image: University of Pennsylvania Carey Law School]
				
			

			
				
				
				
					
					
					
					
				
					
					
					
						
					
				
			

			
				
				
				


				University of Pennsylvania Carey Law School  ( email )

			

			
			
				
				
				
					3501 Sansom St.
Philadelphia, PA  19104-6204
United States
(215) 746-8772 (Phone)

				

				
			

			
				
				
					HOME PAGE: http://www.law.upenn.edu/faculty/csyoo/
				

			

		

		
	

	

	
	

		

		

		
		
		

		
		
			
		

		
		
		
		

		
		
			
				
			

			
				
				
				
					
					
					
					
				
					
					
					
						
					
				
			

			
				
				
				


				University of Pennsylvania - Annenberg School for Communication  ( email )

			

			
			
				
				
				
					3620 Walnut St.
Philadelphia, PA  19104-6220
United States
(215) 746-8772 (Phone)

				

				
			

			

		

		
	

	

	
	

		

		

		
		
		

		
		
			
		

		
		
		
		

		
		
			
				
			

			
				
				
				
					
					
					
					
				
					
					
					
						
					
				
			

			
				University of Pennsylvania - School of Engineering and Applied Science  ( email )

			

			
			
				
				
				
					3330 Walnut St.
Philadelphia, PA  19104-6309
United States
(215) 746-8772 (Phone)

				

				
			

			

		

		
	

	





	

	

	
	
		
	

	

	
	




				
				
				









	
	    












    
    






    
    







    









    
        
        
        
            
            

            

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    [image: PDF icon]Download This Paper
                    
                
            

        
    
        
    

            
            
                

                

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Open PDF in Browser
                    
                
            

        
    
        
    
            
        

    




















	














	
	    







 



	




	







	







































				

				

				
					
						

						
						

						

						
						

					
				

			


			
				
					
						
						
	










	
	    














	
	    














	
	    







	
		Do you have negative results from your research you’d like to share?

		
			

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Submit Negative Results
                    
                
            

        
    
        
    
		

	



					

				
				
					
					


	












	
	
	








	
		
			Paper statistics

		

	


	
		
		 
			
				Downloads

				      330

			

		
		
		
			Abstract Views

			    3,151

		

		
		 
		
			Rank

			  168,064

		

		
	


	

	
		
			
				       38 References
		

	



	
		PlumX Metrics

		
			
		

		
			
		

	





				


				
				
				
					

    
        
            Related eJournals

        	
                    University of Pennsylvania Carey Law School, Public Law & Legal Theory Research Paper Series

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                University of Pennsylvania Carey Law School, Public Law & Legal Theory Research Paper Series

                                
                                    Subscribe to this free journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                            3,701

                                    

                                    
                                        PAPERS

                                              861

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Eric A. Feldman at University of Pennsylvania Carey Law School, Serena Mayeri at University of Pennsylvania Carey Law School

                                    

                                
                            

                        

                    

                
	
                    Jurisprudence & Legal Philosophy eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Jurisprudence & Legal Philosophy eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                            1,633

                                    

                                    
                                        PAPERS

                                           13,491

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Brian Bix at University of Minnesota Law School, Matthew D. Adler at Duke University School of Law

                                    

                                
                            

                        

                    

                


            

            
                
                

                	
                    Intellectual Property: Copyright Law eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Intellectual Property: Copyright Law eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                            1,528

                                    

                                    
                                        PAPERS

                                            7,289

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Robert P. Merges at University of California, Berkeley - School of Law

                                    

                                
                            

                        

                    

                
	
                    Entrepreneurship & Law eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Entrepreneurship & Law eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                            1,131

                                    

                                    
                                        PAPERS

                                           14,324

                                    

                                

                                
                            

                        

                    

                
	
                    Philosophy of Law eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Philosophy of Law eJournal

                                
                                    Subscribe to this free journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              751

                                    

                                    
                                        PAPERS

                                           13,542

                                    

                                

                                
                            

                        

                    

                
	
                    Law & Society: Private Law - Intellectual Property eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Law & Society: Private Law - Intellectual Property eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              729

                                    

                                    
                                        PAPERS

                                           10,797

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Michael Mattioli at Indiana University Maurer School of Law (Bloomington)

                                    

                                
                            

                        

                    

                
	
                    Aesthetics & Philosophy of Art eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Aesthetics & Philosophy of Art eJournal

                                
                                    Subscribe to this free journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              307

                                    

                                    
                                        PAPERS

                                            1,052

                                    

                                

                                
                            

                        

                    

                
	
                    Innovation Law & Policy eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Innovation Law & Policy eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              260

                                    

                                    
                                        PAPERS

                                           29,423

                                    

                                

                                
                            

                        

                    

                
	
                    Psychology of Innovation eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Psychology of Innovation eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              211

                                    

                                    
                                        PAPERS

                                            1,294

                                    

                                

                                
                            

                        

                    

                



                
            

            
        
        
        
                 
        
        

    


				


				
					
					

















    
        
            Recommended Papers

            	
                        
                        

                        
                        
                        Judicial Review and the Quest to Keep Copyright Pure

                        
                            By
                                
                                
                                    
                                    Thomas Nachbar
                                    
                                
                            

                        
                        
                    
	
                        
                        

                        
                        
                        Size Matters (or Should) in Copyright Law

                        
                            By
                                
                                
                                    
                                    Justin Hughes
                                    
                                
                            

                        
                        
                    
	
                        
                        

                        
                        
                        Nonrivalry and Price Discrimination in Copyright Economics

                        
                            By
                                
                                
                                    
                                    John P. Conley
                                     and 
                                
                                    
                                    Christopher S. Yoo
                                    
                                
                            

                        
                        
                    


                    
                        	
                            
                            

                            
                            
                            The (Constitutional) Convention on IP: A New Reading

                            
                                By
                                    
                                    
                                        
                                        Dotan Oliar
                                        
                                    
                                

                            

                            
                            
                        
	
                            
                            

                            
                            
                            Institutions and Indirectness in Intellectual Property

                            
                                By
                                    
                                    
                                        
                                        Henry E. Smith
                                        
                                    
                                

                            

                            
                            
                        
	
                            
                            

                            
                            
                            An Industrial Organization Approach to Copyright Law

                            
                                By
                                    
                                    
                                        
                                        Michael Abramowicz
                                        
                                    
                                

                            

                            
                            
                        
	
                            
                            

                            
                            
                            Introduction, in Critical Concepts in Intellectual Property Law: Copyright

                            
                                By
                                    
                                    
                                        
                                        Christopher S. Yoo
                                        
                                    
                                

                            

                            
                            
                        



            
            
                 
            
        

    

				

			

		


		
				
					Feedback
					
				

			

			


	
		
		Feedback to SSRN

		
			
				
					Feedback
					 (required)
				
				
			

			
				
					Email
					 (required)
				
				
			

			
				Submit
				
			
		

		

		If you need immediate assistance, call 877-SSRNHelp (877 777 6435) in the United States, or +1 212 448 2500 outside of the United States, 8:30AM to 6:00PM U.S. Eastern, Monday - Friday.

	







	

	
	
		
		

	




	
	





  
  

	
	
		
	


	
	
		
			
			
		
	
		
	
		
	
		
	
		
	


	
	
	






		
		














	
		
			
				
                    

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Submit a Paper
                    
                        
                    
                
            

        
    
        
    
					Section 508 Text Only Pages
				

			
			
				SSRN Quick Links 

					SSRN Solutions
	Research Paper Series
	Conference Papers
	Partners in Publishing
	Jobs & Announcements
	Special Topic Hubs


			

			
				SSRN Rankings 

					Top Papers
	Top Authors
	Top Organizations


			

			
				About SSRN 

					Network Directors
	Announcements
	Contact us
	FAQs


			

			
		

			
	
	


		
			
				
			

			
				
					Copyright
					Terms and Conditions
					Privacy Policy
				

				
					All content on this site: Copyright © 2023 Elsevier Inc., its licensors, and contributors. All rights are reserved, including those for text and data mining, AI training, and similar technologies. For all open access content, the Creative Commons licensing terms apply.

					We use cookies to help provide and enhance our service and tailor content.

					To learn more, visit
					Cookie Settings.
					
						
							
							This page was processed by aws-apollo-l100 in   0.110 seconds 
						
					
					

				

			

			
				
			

		

	









	
		
		
		
		


    
        
        
        

        
        
                
                
                    
                
            
    

    

    


		






    























    




    








	


		[image:  ]

		
		
		
		
		
		
		
		
		
		
	
