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		Abstract

		While the theory of the patent system is premised on the idea that patents will be used to exclude competitors, only a tiny fraction of patents are ever enforced. Legal and economic scholars have theorized as to how to identify valuable patents based on their individual characteristics. In this paper, we present the results of the largest empirical study ever conducted of the patent system. We compare the characteristics of litigated patents to those of issued patents generally, and we find important differences in a range of dimensions. These data confirm some predictions in the literature regarding patent value and refute others. New patents are more likely to be litigated than old patents. Foreign patent owners are less likely to litigate than domestic patent owners. Patents that issue to individuals or small companies are much more likely to be litigated than those that issue to big companies, though many of those patents have changed hands by the time they are brought to court. Patents that cite more prior art are more likely to be litigated, and those that are litigated tend to be cited more elsewhere. Most significantly, there are substantial differences between industries in the likelihood of patent litigation.  Patents in the mechanical, computer, and medical device industries are significantly more likely to be litigated, for example, than patents in the chemical and semiconductor industries.    

In the paper, we explore the implications of these findings in detail. Taken together, the data give a profile of a few valuable patents that stand out from a field of ordinary ones. They are the patents that their owners spend the most time and money in prosecuting. They are the ones that competitors recognize as most important. They are concentrated in a few industries in which patents play a more significant role in encouraging innovation. And they are patents that issue to individuals or small companies with asymmetric stakes in patent litigation, not to large companies. These conclusions in turn have significant implications for the design of the patent system, patent reform efforts and patent valuation theories - implications we consider at the end of the paper. 


	

	

	
		
		


	

	
	

		
		

	
	


	

	
	
	
		
	
	
	

	
	
		
		
			
				
			
		
		Keywords: patents, patent valuation, patent litigation, intellectual property

	
	

	
    

    
	

	
	
	

	
	

























    	
	
	
	
   	
	
	
	
	
	            
	

























    
    










    
    
    
    
















	






	
		Suggested Citation:
		Suggested Citation
	

	
		
			Allison,  John R. and Lemley,  Mark A. and Moore,  Kimberly A. and Trunkey,  Robert Derek, Valuable Patents. Georgetown Law Journal, Vol. 92, p. 435, 2004, George Mason Law & Economics Research Paper No. 03-31, UC Berkeley Public Law Research Paper No. 133,  Available at SSRN: https://ssrn.com/abstract=426020
		
	

	

	
	
	

	
		
	

	

	
	
		

	










    
    










    
    
    
    





















	

	

	

	

	


	























	
	

		

		

		
		
		

		
		
			
				
					
						John R. Allison

					
			
		

		
		
		
		

		
		
			
				
					
					
					
					
					
					
					
					
					
						
					
					[image: University of Texas - McCombs School of Business]
				
			

			
				
				
				
					
					
					
					
				
					
					
					
						
					
				
			

			
				University of Texas - McCombs School of Business  ( email )

			

			
			
				
				
				
					CBA 5.202
University of Texas at Austin
Austin, TX  78712
United States

				

				
			

			

		

		
	

	

	
	

		

		

		
		
		

		
		
			
				
					
						Mark A. Lemley (Contact Author)

					
			
		

		
		
		
		

		
		
			
				
					
					
					
					
					
					
					
					
					
						
						
						


						
					
					[image: Stanford Law School]
				
			

			
				
				
				
					
					
					
					
				
					
					
					
						
					
				
			

			
				
				
				


				Stanford Law School  ( email )

			

			
			
				
				
				
					559 Nathan Abbott Way
Stanford, CA  94305-8610
United States

				

				
			

			

		

		
	

	

	
	

		

		

		
		
		

		
		
			
				
					
						Kimberly A. Moore

					
			
		

		
		
		
		

		
		
			
				
			

			
				
				
					
				
					
					
					
				
			

			
				
				
				


				affiliation not provided to SSRN 

			

			
			

			

		

		
	

	

	
	

		

		

		
		
		

		
		
			
				
					
						Robert Derek Trunkey

					
			
		

		
		
		
		

		
		
			
				
			

			
				
				
				
					
					
					
					
				
					
					
					
						
					
				
			

			
				CBO  ( email )

			

			
			
				
				
				
					Ford House Office Building
2nd & D Streets, SW
Washington, DC  20515-6925
United States
202 226 2916 (Phone)
202 226 1960 (Fax)

				

				
			

			

		

		
	

	

	
	

		

		

		
		
		

		
		
			
		

		
		
		
		

		
		
			
				
			

			
				
				
				
					
					
					
					
				
					
					
					
						
					
				
			

			
				GW Department of Economics  ( email )

			

			
			
				
				
				
					Monroe Hall, Suite 340
2115 G Street, NW
Washington, DC  20052
United States
703-585-6048 (Phone)

				

				
			

			

		

		
	

	





	

	

	
	
		
	

	

	
	




				
				
				









	
	    












    
    






    
    







    









    
        
        
        
            
            

            

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    [image: PDF icon]Download This Paper
                    
                
            

        
    
        
    

            
            
                

                

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Open PDF in Browser
                    
                
            

        
    
        
    
            
        

    




















	














	
	    







 



	




	







	







































				

				

				
					
						

						
						

						

						
						

					
				

			


			
				
					
						
						
	










	
	    














	
	    














	
	    







	
		Do you have negative results from your research youâ€™d like to share?

		
			

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Submit Negative Results
                    
                
            

        
    
        
    
		

	



					

				
				
					
					


	












	
	
	








	
		
			Paper statistics

		

	


	
		
		 
			
				Downloads

				    7,714

			

		
		
		
			Abstract Views

			   50,987

		

		
		 
		
			Rank

			    1,615

		

		
	


	
		
            
            	        1 Citations
		

	

	
		
			
				       32 References
		

	



	
		PlumX Metrics

		
			
		

		
			
		

	





				


				
				
				
					

    
        
            Related eJournals

        	
                    Antonin Scalia Law School, George Mason University, Law & Economics Research Paper Series

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Antonin Scalia Law School, George Mason University, Law & Economics Research Paper Series

                                
                                    Subscribe to this free journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                            4,833

                                    

                                    
                                        PAPERS

                                            1,178

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        J. Shahar Dillbary at George Mason University - Antonin Scalia Law School

                                    

                                
                            

                        

                    

                
	
                    University of California, Berkeley School of Law, Public Law & Legal Theory Research Paper Series

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                University of California, Berkeley School of Law, Public Law & Legal Theory Research Paper Series

                                
                                    Subscribe to this free journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                            4,191

                                    

                                    
                                        PAPERS

                                              987

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Kathryn R. Abrams at University of California, Berkeley - School of Law

                                    

                                
                            

                        

                    

                


            

            
                
                

                	
                    Intellectual Property: Patent Law eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Intellectual Property: Patent Law eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                            1,034

                                    

                                    
                                        PAPERS

                                            7,698

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Robert P. Merges at University of California, Berkeley - School of Law

                                    

                                
                            

                        

                    

                
	
                    Law & Economics eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Law & Economics eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              491

                                    

                                    
                                        PAPERS

                                           14,582

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Ronald J. Gilson at Stanford Law School, A. Mitchell Polinsky at Stanford Law School

                                    

                                
                            

                        

                    

                
	
                    Innovation Law & Policy eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Innovation Law & Policy eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              260

                                    

                                    
                                        PAPERS

                                           29,420

                                    

                                

                                
                            

                        

                    

                



                
            

            
        
        
        
                 
        
        

    


				


				
					
					

















    
        
            Recommended Papers

            	
                        
                        

                        
                        
                        Probabilistic Patents

                        
                            By
                                
                                
                                    
                                    Mark A. Lemley
                                     and 
                                
                                    
                                    Carl Shapiro
                                    
                                
                            

                        
                        
                    
	
                        
                        

                        
                        
                        Empirical Evidence on the Validity of Litigated Patents

                        
                            By
                                
                                
                                    
                                    John R. Allison
                                     and 
                                
                                    
                                    Mark A. Lemley
                                    
                                
                            

                        
                        
                    
	
                        
                        

                        
                        
                        Patent Portfolios

                        
                            By
                                
                                
                                    
                                    R. Polk Wagner
                                     and 
                                
                                    
                                    Gideon Parchomovsky
                                    
                                
                            

                        
                        
                    


                    
                        	
                            
                            

                            
                            
                            Patent Portfolios

                            
                                By
                                    
                                    
                                        
                                        R. Polk Wagner
                                         and 
                                    
                                        
                                        Gideon Parchomovsky
                                        
                                    
                                

                            

                            
                            
                        
	
                            
                            

                            
                            
                            Incentives to Challenge and Defend Patents: Why Litigation Won't Reliably Fix Patent Office Errors and Why Administrative Patent Review Might Help

                            
                                By
                                    
                                    
                                        
                                        Joseph Farrell
                                         and 
                                    
                                        
                                        Robert P. Merges
                                        
                                    
                                

                            

                            
                            
                        
	
                            
                            

                            
                            
                            Worthless Patents

                            
                                By
                                    
                                    
                                        
                                        Kimberly A. Moore
                                        
                                    
                                

                            

                            
                            
                        
	
                            
                            

                            
                            
                            Xenophobia in American Courts

                            
                                By
                                    
                                    
                                        
                                        Kimberly A. Moore
                                        
                                    
                                

                            

                            
                            
                        
	
                            
                            

                            
                            
                            Examining Patent Examination

                            
                                By
                                    
                                    
                                        
                                        Bhaven N. Sampat
                                         and 
                                    
                                        
                                        Mark A. Lemley
                                        
                                    
                                

                            

                            
                            
                        
	
                            
                            

                            
                            
                            Ending Abuse of Patent Continuations

                            
                                By
                                    
                                    
                                        
                                        Mark A. Lemley
                                         and 
                                    
                                        
                                        Kimberly A. Moore
                                        
                                    
                                

                            

                            
                            
                        
	
                            
                            

                            
                            
                            Anticompetitive Settlement of Intellectual Property Disputes

                            
                                By
                                    
                                    
                                        
                                        Herbert Hovenkamp, 
                                        
                                    
                                        
                                        Mark D. Janis, ...
                                        
                                    
                                

                            

                            
                            
                        



            
            
                 
            
        

    

				

			

		


		
				
					Feedback
					
				

			

			


	
		
		Feedback to SSRN

		
			
				
					Feedback
					 (required)
				
				
			

			
				
					Email
					 (required)
				
				
			

			
				Submit
				
			
		

		

		If you need immediate assistance, call 877-SSRNHelp (877 777 6435) in the United States, or +1 212 448 2500 outside of the United States, 8:30AM to 6:00PM U.S. Eastern, Monday - Friday.

	







	

	
	
		
		

	




	
	





  
  

	
	
		
	


	
	
		
			
			
		
	
		
			
				
			
			
		
	
		
	
		
			
				
			
			
		
	
		
	
		
			
				
			
			
		
	
		
	
		
	
		
	
		
	
		
	
		
	
		
	


	
	
	






		
		














	
		
			
				
                    

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Submit a Paper
                    
                        
                    
                
            

        
    
        
    
					Section 508 Text Only Pages
				

			
			
				SSRN Quick Links 

					SSRN Solutions
	Research Paper Series
	Conference Papers
	Partners in Publishing
	Jobs & Announcements
	Special Topic Hubs


			

			
				SSRN Rankings 

					Top Papers
	Top Authors
	Top Organizations


			

			
				About SSRN 

					Network Directors
	Announcements
	Contact us
	FAQs


			

			
		

			
	
	


		
			
				
			

			
				
					Copyright
					Terms and Conditions
					Privacy Policy
				

				
					All content on this site: Copyright Â© 2023 Elsevier Inc., its licensors, and contributors. All rights are reserved, including those for text and data mining, AI training, and similar technologies. For all open access content, the Creative Commons licensing terms apply.

					We use cookies to help provide and enhance our service and tailor content.

					To learn more, visit
					Cookie Settings.
					
						
							
							This page was processed by aws-apollo-l100 in   0.110 seconds 
						
					
					

				

			

			
				
			

		

	









	
		
		
		
		


    
        
        
        

        
        
                
                
                    
                
            
    

    

    


		






    























    




    








	


		[image:  ]

		
		
		
		
		
		
		
		
		
		
	

