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		Abstract

		At the time patent applications are reviewed, the Patent and Trademark Office has no way of identifying the small number of applications that are likely to end up having real economic significance. Thus patent applications are for the most part treated alike, with every application getting the same - and by necessity sparse - review. In this short magazine piece, we urge in response three basic reforms. First, we would weaken the presumption of validity that today attaches to all issued patents. The modern strong presumption simply does not reflect the reality of patent review; presumptions, in short, should be earned. Second, because legitimate inventors need as much certainty as the law can provide, we would give applicants the option of earning a presumption of validity by paying for a thorough examination of their inventions. Put differently, applicants should be allowed to "gold-plate" their patents by paying for the kind of searching review that would merit a strong presumption of validity. Third and finally, because competitors also have useful information about which patents worry them and which do not, we support instituting a post-grant opposition system, a process by which parties other than the applicant would have the opportunity to request and fund a thorough examination of a recently issued patent. As we explain in the piece, these reforms would together allow the Patent Office to focus its resources on patents that might actually matter, and it would also both reduce the incentive to file patents of questionable validity and reduce the harm caused by such patents in any event. 


	

	

	
		
		


	

	
	

		
		

	
	


	

	
	
	
		
	
	
	

	
	
		
		
			
				
			
		
		Keywords: patent law, patent reform, patent, post-grant, gold-plate

	
	

	
    

    
	

	
	
	

	
	

























    	
	
	
	
   	
	
	
	
	
	            
	

























    
    










    
    
    
    
















	



    




	
		Suggested Citation:
		Suggested Citation
	

	
		
			Lemley,  Mark A. and Lichtman,  Douglas Gary and Sampat,  Bhaven N., What to Do About Bad Patents. Regulation, Vol. 28, No. 4, pp. 10-13, Winter 2005-2006 ,  Available at SSRN: https://ssrn.com/abstract=869826 or http://dx.doi.org/10.2139/ssrn.869826 
		
	

	

	
	
	

	
		
	

	

	
	
		

	










    
    










    
    
    
    





















	

	

	

	


	























	
	

		

		

		
		
		

		
		
			
				
					
						Mark A. Lemley (Contact Author)

					
			
		

		
		
		
		

		
		
			
				
					
					
					
					
					
					
					
					
					
						
						
						


						
					
					[image: Stanford Law School]
				
			

			
				
				
				
					
					
					
					
				
					
					
					
						
					
				
			

			
				
				
				


				Stanford Law School  ( email )

			

			
			
				
				
				
					559 Nathan Abbott Way
Stanford, CA  94305-8610
United States

				

				
			

			

		

		
	

	

	
	

		

		

		
		
		

		
		
			
				
					
						Douglas Gary Lichtman

					
			
		

		
		
		
		

		
		
			
				
			

			
				
				
				
					
					
					
					
				
					
					
					
						
					
				
			

			
				
				
				


				University of California, Los Angeles (UCLA) - School of Law  ( email )

			

			
			
				
				
				
					385 Charles E. Young Dr. East
Room 1242
Los Angeles, CA  90095-1476
United States
310-267-4617 (Phone)

				

				
			

			

		

		
	

	

	
	

		

		

		
		
		

		
		
			
				
					
						Bhaven N. Sampat

					
			
		

		
		
		
		

		
		
			
				
			

			
				
				
				
					
					
					
					
				
					
					
					
						
					
				
			

			
				
				
				


				Columbia University - Mailman School of Public Health  ( email )

			

			
			
				
				
				
					600 West 168th St. 6th Floor
New York, NY  10032
United States

				

				
			

			

		

		
	

	

	
	

		

		

		
		
		

		
		
			
		

		
		
		
		

		
		
			
				
			

			
				
				
				
					
					
					
					
				
					
					
					
						
					
				
			

			
				
				
				


				National Bureau of Economic Research (NBER)  ( email )

			

			
			

			

		

		
	

	





	

	

	
	
		
	

	

	
	




				
				
				









	
	    












    
    






    
    







    









    
        
        
        
            
            

            

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    [image: PDF icon]Download This Paper
                    
                
            

        
    
        
    

            
            
                

                

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Open PDF in Browser
                    
                
            

        
    
        
    
            
        

    




















	














	
	    







 



	




	







	







































				

				

				
					
						

						
						

						

						
						

					
				

			


			
				
					
						
						
	










	
	    














	
	    














	
	    







	
		Do you have negative results from your research youâ€™d like to share?

		
			

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Submit Negative Results
                    
                
            

        
    
        
    
		

	



					

				
				
					
					


	












	
	
	








	
		
			Paper statistics

		

	


	
		
		 
			
				Downloads

				    2,320

			

		
		
		
			Abstract Views

			   17,313

		

		
		 
		
			Rank

			   11,879

		

		
	


	
		
            
            	       14 Citations
		

	

	



	
		PlumX Metrics

		
			
		

		
			
		

	





				


				
				
				
					

    
        
            Related eJournals

        	
                    Stanford Law School, Public Law & Legal Theory Research Paper Series

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Stanford Law School, Public Law & Legal Theory Research Paper Series

                                
                                    Subscribe to this free journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                            4,624

                                    

                                    
                                        PAPERS

                                              781

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Barbara H. Fried at Stanford Law School

                                    

                                
                            

                        

                    

                
	
                    S&P Global Market Intelligence Research Paper Series

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                S&P Global Market Intelligence Research Paper Series

                                
                                    Subscribe to this free journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                            2,570

                                    

                                    
                                        PAPERS

                                           40,900

                                    

                                

                                
                            

                        

                    

                


            

            
                
                

                	
                    Intellectual Property: Patent Law eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Intellectual Property: Patent Law eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                            1,034

                                    

                                    
                                        PAPERS

                                            7,698

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Robert P. Merges at University of California, Berkeley - School of Law

                                    

                                
                            

                        

                    

                
	
                    Innovation Law & Policy eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Innovation Law & Policy eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              260

                                    

                                    
                                        PAPERS

                                           29,420

                                    

                                

                                
                            

                        

                    

                
	
                    Environment for Innovation eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Environment for Innovation eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              255

                                    

                                    
                                        PAPERS

                                           15,544

                                    

                                

                                
                            

                        

                    

                



                
            

            
        
        
        
                 
        
        

    


				


				
					
					

















    
        
            Recommended Papers

            	
                        
                        

                        
                        
                        Probabilistic Patents

                        
                            By
                                
                                
                                    
                                    Mark A. Lemley
                                     and 
                                
                                    
                                    Carl Shapiro
                                    
                                
                            

                        
                        
                    
	
                        
                        

                        
                        
                        Empirical Evidence on the Validity of Litigated Patents

                        
                            By
                                
                                
                                    
                                    John R. Allison
                                     and 
                                
                                    
                                    Mark A. Lemley
                                    
                                
                            

                        
                        
                    
	
                        
                        

                        
                        
                        Valuable Patents

                        
                            By
                                
                                
                                    
                                    John R. Allison, 
                                    
                                
                                    
                                    Mark A. Lemley, ...
                                    
                                
                            

                        
                        
                    


                    
                        	
                            
                            

                            
                            
                            Patent Portfolios

                            
                                By
                                    
                                    
                                        
                                        R. Polk Wagner
                                         and 
                                    
                                        
                                        Gideon Parchomovsky
                                        
                                    
                                

                            

                            
                            
                        
	
                            
                            

                            
                            
                            Patent Portfolios

                            
                                By
                                    
                                    
                                        
                                        R. Polk Wagner
                                         and 
                                    
                                        
                                        Gideon Parchomovsky
                                        
                                    
                                

                            

                            
                            
                        
	
                            
                            

                            
                            
                            Incentives to Challenge and Defend Patents: Why Litigation Won't Reliably Fix Patent Office Errors and Why Administrative Patent Review Might Help

                            
                                By
                                    
                                    
                                        
                                        Joseph Farrell
                                         and 
                                    
                                        
                                        Robert P. Merges
                                        
                                    
                                

                            

                            
                            
                        
	
                            
                            

                            
                            
                            Worthless Patents

                            
                                By
                                    
                                    
                                        
                                        Kimberly A. Moore
                                        
                                    
                                

                            

                            
                            
                        
	
                            
                            

                            
                            
                            Xenophobia in American Courts

                            
                                By
                                    
                                    
                                        
                                        Kimberly A. Moore
                                        
                                    
                                

                            

                            
                            
                        
	
                            
                            

                            
                            
                            Examining Patent Examination

                            
                                By
                                    
                                    
                                        
                                        Bhaven N. Sampat
                                         and 
                                    
                                        
                                        Mark A. Lemley
                                        
                                    
                                

                            

                            
                            
                        
	
                            
                            

                            
                            
                            Ending Abuse of Patent Continuations

                            
                                By
                                    
                                    
                                        
                                        Mark A. Lemley
                                         and 
                                    
                                        
                                        Kimberly A. Moore
                                        
                                    
                                

                            

                            
                            
                        



            
            
                 
            
        

    

				

			

		


		
				
					Feedback
					
				

			

			


	
		
		Feedback to SSRN

		
			
				
					Feedback
					 (required)
				
				
			

			
				
					Email
					 (required)
				
				
			

			
				Submit
				
			
		

		

		If you need immediate assistance, call 877-SSRNHelp (877 777 6435) in the United States, or +1 212 448 2500 outside of the United States, 8:30AM to 6:00PM U.S. Eastern, Monday - Friday.

	







	

	
	
		
		

	




	
	





  
  

	
	
		
	


	
	
		
			
			
		
	
		
	
		
			
				
			
			
		
	
		
	
		
			
				
			
			
		
	
		
	
		
	


	
	
	






		
		














	
		
			
				
                    

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Submit a Paper
                    
                        
                    
                
            

        
    
        
    
					Section 508 Text Only Pages
				

			
			
				SSRN Quick Links 

					SSRN Solutions
	Research Paper Series
	Conference Papers
	Partners in Publishing
	Jobs & Announcements
	Special Topic Hubs


			

			
				SSRN Rankings 

					Top Papers
	Top Authors
	Top Organizations


			

			
				About SSRN 

					Network Directors
	Announcements
	Contact us
	FAQs


			

			
		

			
	
	


		
			
				
			

			
				
					Copyright
					Terms and Conditions
					Privacy Policy
				

				
					All content on this site: Copyright Â© 2023 Elsevier Inc., its licensors, and contributors. All rights are reserved, including those for text and data mining, AI training, and similar technologies. For all open access content, the Creative Commons licensing terms apply.

					We use cookies to help provide and enhance our service and tailor content.

					To learn more, visit
					Cookie Settings.
					
						
							
							This page was processed by aws-apollo-l100 in   0.094 seconds 
						
					
					

				

			

			
				
			

		

	









	
		
		
		
		


    
        
        
        

        
        
                
                
                    
                
            
    

    

    


		






    























    




    








	


		[image:  ]

		
		
		
		
		
		
		
		
		
		
	
