

	
	

	









	




	







	









		

		
		

	
	




	
	


	
	



	
	


	
	
	
	
	
	
		
			
			
		

		
		
	

	

	



	
	
	
	

	







	















	Skip to main content












	

	

	
	

	

	
	












			

			





			






	




	


	
	





	








	

	
	
		
		
		
		
		
		
		
		
		
		
		
		
		
	

	
	
		
		
		
	


















	
		
	

	

	
		
	

	







	
		
		
		

		
		
		
		
			
				
				









	
	    












    
    






    
    







    




    






    
        
        
        
            
            

            

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Download This Paper
                    
                
            

        
    
        
    

            
            
                

                

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Open PDF in Browser
                    
                
            

        
    
        
    
            
        

    






    
        
    


    
            
            
                
            
            
                
        Add Paper to My Library
        
        

    















	














	
	    







 



	




	







	




































    



			

			
				
				
				
				
				
						
				
				
				
					
						Share:
							
	
	
	


					

					
				
				
				




				
				

    
        
        
        
            

		
		
		
			
				
			
				
			
				
			
				
			
				
			
				
			
		

		
            

		
		
		
			
		
			
		
			
		
			
		
			
		
			
		
			
		

		
            

            
        

        
    

    


    




				
				
					

					
					Permalink

						Using these links will ensure access to this page indefinitely

						
							
							Copy URL
						

						
				

				
			

		


		
			
				
				




	
	
		
	

	
	
		
		
	

	
	

	
	
	
	Empirical Shortcomings with First Amendment Jurisprudence: A Historical Perspective on the Power of Hate Speech

	
    
        
            
            







    
    










    
    
    
    











			
                    Santa Clara Law Review, Vol. 40, No. 729, 2000
 
        

    
	

	
	
		
		
			50 Pages
		
		

		Posted: 5 Mar 2008
		
		
		
	

	
		
			
			




	See all articles by Alexander TsesisAlexander Tsesis
Florida State University College of Law


		

	
	
	
	
	



	
	
	
	
	
		
	

	
	
		
		
	

	
	
		
	
	
		Abstract

		This article evaluates the extent to which hate speech is a catalyst for discrimination, persecution, and other forms of oppression.  Furthermore, it analyzes whether hate speech facilitates persecution of insular minorities. If hate speech breeds prejudice and limits an identifiable out group's ability to participate in the democratic process, then they pose a true threat and are not protected by the First Amendment. At issue are not abstract sayings, but expressions calculated to indoctrinate listeners with a set of beliefs justifying and advocating the use of force and persecution against out groups.  Restrictions should be enacted against hate speech that is intended to elicit persecution or oppression when such results are significantly probable.  

  This article suggests that hate speech is not only dangerous when it poses an immediate threat of harm, but also when it is systematically developed and thereby becomes part of culturally acceptable dialogs.  Part II of this article summarizes Supreme Court precedents dealing with hate speech.  Part III evaluates what role anti-Semitic speech played in Germany in creating circumstances that made the Holocaust possible.  Part III then analyzes whether racist speech contributed to the development of Black slavery and the ruthless destruction of many Native American tribes in the United States.  Part III also contains a brief overview of the more prevalent current racist vitriol and its consequences.  Part IV criticizes the Supreme Court's hate speech doctrine because it is not based on empirical evidence, but rather on a relativistic theory of law that potentially poses a threat to democracy.  Part IV also considers legislation enacted by some Western democracies, like Germany and Canada, prohibiting certain forms of hate propaganda.  Part IV then evaluates democratic institutions and the danger that hate speech poses to them. Finally, Part IV discusses policy considerations lawmakers should address in formulating statutes prohibiting the promulgation of speech aimed at instigating racial and ethnic violence. 
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