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		Abstract

		The article analyzes how the Supreme Court has blunted numerous efforts by defendants to challenge the actions of prosecutors in the grand jury.  The Court's approach to the prosecutor's actions in the grand jury investigation effectively made that conduct unreviewable by lower courts.  In light of that approach, criticism of the grand jury system based on the degree of prosecutorial domination of the process overlooks the degree to which the Court accepted, and even encouraged, prosecutorial control of grand jury investigations.  Assertions that the grand jury's accusatory role has devolved into a "rubber stamp" of the prosecutor are, in a sense, exactly the point: The Court views the grand jury as independent of judicial control in order to protect its investigative function, the aspect more important to the effective operation of the criminal justice system.  To that end, the Supreme Court has rejected efforts that would allow, or worse, encourage courts to adopt rules that would impinge on the grand jury's investigative function or the prosecutor's role in directing the investigation.    

Just because prosecutorial misconduct before the grand jury cannot be challenged except in rare cases in the context of the particular criminal prosecution in which it occurred does not mean that alternative avenues are - or should be - unavailable.  The authority to monitor prosecutorial conduct before the grand jury, however, rests with the legislature to create a means for reviewing misconduct and any harm it engendered, and not with courts enforcing constitutional provisions or exercising their supervisory power.  The Hyde Amendment points the way to what I conclude is the proper means of policing prosecutorial misconduct in the grand jury.  This provision permits a defendant exonerated of federal criminal charges to seek attorneys fees if he can prove the government's decision to file charges was  "vexatious, frivolous or in bad faith..."  The Hyde Amendment makes prosecutorial misconduct the principal issue in a claim for attorneys fees, requiring courts to review the government's conduct as far back as the earliest stages of a case, including the grand jury investigation.  With the power of judicial hindsight to assess the propriety of the government's conduct, the Hyde Amendment gives courts a means to police prosecutorial misconduct without interfering in the grand jury's investigation or the conduct of a criminal prosecution. 
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