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		Abstract

		Earlier this year, the Tax Court decided the case of Hubert Enters., Inc. v. Commissioner - for the second time in three years. On remand, following an appeal to the Sixth Circuit, the Tax Court reaffirmed its initial decision that a Wyoming LLC members' deficit restoration obligations (DROs) did not cause the members to be at risk for section 465 purposes.  

In the first part of a two-part report, Gupta claims that the stream of commentary in both professional and academic circles that followed in the wake of the Tax Court's first Hubert decision three years ago was largely misguided. In seeking to apply the section 752 liability-sharing rules to the LLC members' section 465 at-risk claims, the commentators had ignored the facts of the case - in particular, the motivation for choosing the partnership form for the LLC. This choice represented a desire to exploit the aggregation privileges of the section 465 rules rather than an effort at apportioning risk. Consequently, any use of the section 752 rules, which could only detect risk shifting, to conduct a section 465 inquiry in Hubert would inevitably pose the wrong questions - to extract the right answers. Despite, and in many ways because of, this misapplication, Gupta argues that Hubert can serve as a model case study on the proper role and place of the section 752 liability-sharing rules in analyzing a partner's section 465 at-risk claims in partnership debt.  

To show this, Gupta takes us out to the ballgame - a double-header, in fact. The setting is the state of Wyoming. The home team is Leasing Co. LLC (LCL). LCL's corporate sponsor, Hubert Enterprises, has not been overly generous, contributing a mere $10,000. Regardless, in a display of loyalty, the sponsor's distinctive logo - Hu - is emblazoned on the caps and jerseys of every member of the LCL team. The stands are filling in, the peanut vendors are doing brisk business, and there is excitement in the air. Against this backdrop, Gupta spots the manager of LCL in a heated exchange with a newspaper reporter. The reporter wants to find out from the manager which members of LCL are at risk for section 465 purposes. Except he keeps looking up the section 752 liability-sharing rules to frame his questions. The manager wishes to help but the reporter's questions do not give him much leeway with his answers.  

   Well, let's see who we have on the bags.  

   Hu's at risk, Which partner has a DRO, When it isn't illusory.  

   That's what I want to find out.  

   I say, Hu's at risk, Which partner has a DRO, When it isn't illusory.  

   Are you the managing member of LCL?  

   Yes.  

   And you don't know the partners' names?  

   Well, I should.  

   Well, then, who's at risk?  

   Yes. 
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