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		Abstract

		Millions of American children are primarily raised by people other than their parents, and millions more will be raised by third parties for some period of their childhood. In most such situations, informal arrangements negotiated by family members provide for these kinship networks to care for children effectively. But many cases require some formal legal arrangement. To enable third parties to obtain necessary services and benefits for children in their care whose parents are absent and to protect children from an abusive or neglectful parent, third parties need the opportunity to seek formal legal custody. 	 States currently have widely varying means of adjudicating child custody disputes between parents and third parties. This article argues that states should enact statutes that follow three primary points. First, due to the wide range of situations, described in the article, in which a third party custody order may be necessary, states should permit a broad set of individuals to seek custody. Concerns that broad standing provisions would lead to a flood of meritless lawsuits are not borne out by actual data in states that have had nearly unlimited standing. Second, recognizing the constitutional primacy of the parent-child relationship, states must hold third parties to a high substantive standard, and require them to prove that parental custody would harm the child in some way. Any lesser standard - such as a best interests of the child standard applied in some states - insufficiently protects relationships between parents and children. Third, recognizing that the core parental right of the care, custody and control of a child is at stake, states should generally hold third parties to a clear and convincing burden of proof.  Most states apply a preponderance burden or have not specified a burden.  One exception should apply: When a third party has acted as a parent for a significant time and a child's birth parent has not done so, then that parent's constitutional rights are diminished, society's interest in maintaining the long-term bond between the parent and third party is enhanced, and a lower burden of proof should apply. 


	

	

	
		
		


	

	
	

		
		

	
	


	

	
	
	
		
	
	
	

	
	
		
		
			
				
			
		
		Keywords: Domestic Relations, Constitutional Law, Children, Custody, Third Parties

	
	

	
    

    
	

	
	
	

	
	

























    	
	
	
	
   	
	
	
	
	
	            
	

























    
    










    
    
    
    
















	






	
		Suggested Citation:
		Suggested Citation
	

	
		
			Gupta-Kagan,  Josh, Children, Kin and Court: Designing Third Party Custody Policy to Protect Children, Third Parties and Parents. New York University Journal of Legislation and Public Policy, Vol. 12, p. 43, 2008,  Available at SSRN: https://ssrn.com/abstract=1119983
		
	

	

	
	
	

	
		
	

	

	
	
		

	










    
    










    
    
    
    





















	


	























	
	

		

		

		
		
		

		
		
			
				
					
						Josh Gupta-Kagan (Contact Author)

					
			
		

		
		
		
		

		
		
			
				
			

			
				
				
				
					
					
					
					
				
					
					
					
						
					
				
			

			
				
				
				


				Columbia Law School  ( email )

			

			
			
				
				
				
					435 West 116th St
NEW YORK, NY  10027

				

				
			

			

		

		
	

	





	

	

	
	
		
	

	

	
	




				
				
				









	
	    












    
    






    
    







    









    
        
        
        
            
            

            

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    [image: PDF icon]Download This Paper
                    
                
            

        
    
        
    

            
            
                

                

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Open PDF in Browser
                    
                
            

        
    
        
    
            
        

    




















	














	
	    







 



	




	







	







































				

				

				
					
						

						
						

						

						
						

					
				

			


			
				
					
						
						
	










	
	    














	
	    














	
	    







	
		Do you have negative results from your research youâ€™d like to share?

		
			

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Submit Negative Results
                    
                
            

        
    
        
    
		

	



					

				
				
					
					


	












	
	
	








	
		
			Paper statistics

		

	


	
		
		 
			
				Downloads

				      134

			

		
		
		
			Abstract Views

			    2,163

		

		
		 
		
			Rank

			  387,794

		

		
	


	

	
		
			
				       37 References
		

	



	
		PlumX Metrics

		
			
		

		
			
		

	





				


				
				
				
					

    
        
            Related eJournals

        	
                    Family & Children's Law eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Family & Children's Law eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              884

                                    

                                    
                                        PAPERS

                                           11,853

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Jane M. Spinak at Columbia Law School, June Carbone at University of Minnesota - Twin Cities - School of Law

                                    

                                
                            

                        

                    

                
	
                    Law & Society: Family Law, Relations & Dispute Resolution eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Law & Society: Family Law, Relations & Dispute Resolution eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              750

                                    

                                    
                                        PAPERS

                                            7,483

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Amy G. Applegate at Indiana University Maurer School of Law

                                    

                                
                            

                        

                    

                


        
        

    


				


				
					
					

















				

			

		


		
				
					Feedback
					
				

			

			


	
		
		Feedback to SSRN

		
			
				
					Feedback
					 (required)
				
				
			

			
				
					Email
					 (required)
				
				
			

			
				Submit
				
			
		

		

		If you need immediate assistance, call 877-SSRNHelp (877 777 6435) in the United States, or +1 212 448 2500 outside of the United States, 8:30AM to 6:00PM U.S. Eastern, Monday - Friday.

	







	

	
	
		
		

	




	
	





  
  

	
	
		
	


	
	
		
			
			
		
	
		
	
		
	


	
	
	






		
		














	
		
			
				
                    

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Submit a Paper
                    
                        
                    
                
            

        
    
        
    
					Section 508 Text Only Pages
				

			
			
				SSRN Quick Links 

					SSRN Solutions
	Research Paper Series
	Conference Papers
	Partners in Publishing
	Jobs & Announcements
	Special Topic Hubs


			

			
				SSRN Rankings 

					Top Papers
	Top Authors
	Top Organizations


			

			
				About SSRN 

					Network Directors
	Announcements
	Contact us
	FAQs


			

			
		

			
	
	


		
			
				
			

			
				
					Copyright
					Terms and Conditions
					Privacy Policy
				

				
					All content on this site: Copyright Â© 2023 Elsevier Inc., its licensors, and contributors. All rights are reserved, including those for text and data mining, AI training, and similar technologies. For all open access content, the Creative Commons licensing terms apply.

					We use cookies to help provide and enhance our service and tailor content.

					To learn more, visit
					Cookie Settings.
					
						
							
							This page was processed by aws-apollo-l200 in   0.078 seconds 
						
					
					

				

			

			
				
			

		

	









	
		
		
		
		


    
        
        
        

        
        
                
                
                    
                
            
    

    

    


		






    























    




    








	


		[image:  ]

		
		
		
		
		
		
		
		
		
		
	

