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		Abstract

		Black-letter law declares that a contract to perform personal services cannot be specifically enforced. Many courts, scholars, and commentators have claimed that such enforcement would constitute â€œinvoluntary servitudeâ€� under the Thirteenth Amendment. This Article, however, rejects that conventional wisdom. A careful reading of the history leading to the ratification of the Thirteenth Amendment reveals that, at the time of its adoption, â€œinvoluntary servitudeâ€� had a specific legal meaning, one that did not extend to any specific enforcement of a personal service contract. Rather, courts that were forced to draw the line between contract enforcement and â€œinvoluntary servitudeâ€� looked to coercion in the creation of the contract, the length of its duration, the power of the master over the servant, and the adequacy of the servantâ€™s compensation to determine if enforcement of an agreement would constitute â€œinvoluntary servitude.â€� Since the Thirteenth Amendmentâ€™s adoption, the U.S. Supreme Court has never found involuntary servitude in any case except those in which at least one of these factors and arguably all four of them was present. In short, neither the original meaning of â€œinvoluntary servitudeâ€� nor its subsequent interpretation by the Court justifies a per se prohibition on specific performance of personal service contracts. 


	

	

	
		
		


	

	
	

		
		

	
	


	

	
	
	
		
	
	
	

	
	
		
		
			
				
			
		
		Keywords: contracts, specific performance, remedies, thirteenth amendment, involuntary servitude, constitutional interpretation, originalism

	
	

	
    

    
	

	
	
	

	
	

























    	
	
	
	
   	
	
	
	
	
	            
	

























    
    










    
    
    
    
















	






	
		Suggested Citation:
		Suggested Citation
	

	
		
			Oman,  Nathan B., Specific Performance and the Thirteenth Amendment. Minnesota Law Review, Vol. 93, p. 2020, 2009, William & Mary Law School Research Paper No. 9-17,  Available at SSRN: https://ssrn.com/abstract=1462728
		
	

	

	
	
	

	
		
	

	

	
	
		

	










    
    










    
    
    
    





















	


	























	
	

		

		

		
		
		

		
		
			
				
					
						Nathan B. Oman (Contact Author)

					
			
		

		
		
		
		

		
		
			
				
					
					
					
					
					
					
					
					
					
						
					
					[image: William & Mary Law School]
				
			

			
				
				
				
					
					
					
					
				
					
					
					
						
					
				
			

			
				William & Mary Law School  ( email )

			

			
			
				
				
				
					South Henry Street
P.O. Box 8795
Williamsburg, VA  23187-8795
United States

				

				
			

			
				
				
					HOME PAGE: http://www.nathanoman.com
				

			

		

		
	

	





	

	

	
	
		
	

	

	
	




				
				
				









	
	    












    
    






    
    







    









    
        
        
        
            
            

            

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    [image: PDF icon]Download This Paper
                    
                
            

        
    
        
    

            
            
                

                

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Open PDF in Browser
                    
                
            

        
    
        
    
            
        

    




















	














	
	    







 



	




	







	







































				

				

				
					
						

						
						

						

						
						

					
				

			


			
				
					
						
						
	










	
	    














	
	    














	
	    







	
		Do you have negative results from your research youâ€™d like to share?

		
			

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Submit Negative Results
                    
                
            

        
    
        
    
		

	



					

				
				
					
					


	












	
	
	








	
		
			Paper statistics

		

	


	
		
		 
			
				Downloads

				      299

			

		
		
		
			Abstract Views

			    3,282

		

		
		 
		
			Rank

			   69,913

		

		
	


	

	
		
			
				       55 References
		

	



	
		PlumX Metrics

		
			
		

		
			
		

	





				


				
				
				
					

    
        
            Related eJournals

        	
                    William & Mary Law School Legal Studies Research Paper Series

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                William & Mary Law School Legal Studies Research Paper Series

                                
                                    Subscribe to this free journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                            4,422

                                    

                                    
                                        PAPERS

                                              603

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Christopher Watson at Affiliation not provided to SSRN, Evan J. Criddle at William & Mary Law School

                                    

                                
                            

                        

                    

                
	
                    Legal History eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Legal History eJournal

                                
                                    Subscribe to this free journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                            3,060

                                    

                                    
                                        PAPERS

                                           15,014

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Reva Siegel at Yale University - Law School

                                    

                                
                            

                        

                    

                


            

            
                
                

                	
                    U.S. Constitutional Law: Rights & Liberties eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                U.S. Constitutional Law: Rights & Liberties eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                            2,108

                                    

                                    
                                        PAPERS

                                           15,679

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Matthew D. Adler at Duke University School of Law, Brian Bix at University of Minnesota Law School

                                    

                                
                            

                        

                    

                
	
                    U.S. Constitutional Law: Interpretation & Judicial Review eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                U.S. Constitutional Law: Interpretation & Judicial Review eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                            1,984

                                    

                                    
                                        PAPERS

                                            6,452

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Matthew D. Adler at Duke University School of Law, Brian Bix at University of Minnesota Law School

                                    

                                
                            

                        

                    

                
	
                    Contracts & Commercial Law eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Contracts & Commercial Law eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                            1,423

                                    

                                    
                                        PAPERS

                                           11,067

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        George G. Triantis at Stanford Law School

                                    

                                
                            

                        

                    

                
	
                    Remedies eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Remedies eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              183

                                    

                                    
                                        PAPERS

                                            2,364

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Douglas Laycock at University of Virginia School of Law 

                                    

                                
                            

                        

                    

                



                
            

            
        
        
        
                 
        
        

    


				


				
					
					

















    
        
            Recommended Papers

            	
                        
                        

                        
                        
                        An Alternative Route of Legal Integration: The Community's Railways Policy

                        
                            By
                                
                                
                                    
                                    Christoph Knill
                                     and 
                                
                                    
                                    Dirk Lehmkuhl
                                    
                                
                            

                        
                        
                    
	
                        
                        

                        
                        
                        Relational Contract Theory and Democratic Citizenship

                        
                            By
                                
                                
                                    
                                    James W. Fox
                                    
                                
                            

                        
                        
                    
	
                        
                        

                        
                        
                        The Legal Framework of Regulatory Competition

                        
                            By
                                
                                
                                    
                                    Gareth T. Davies
                                    
                                
                            

                        
                        
                    


                    
                        	
                            
                            

                            
                            
                            Interface from Transaction Cost Approach

                            
                                By
                                    
                                    
                                        
                                        Chihiro Suematsu
                                         and 
                                    
                                        
                                        Maria P. Makabenta-ikeda
                                        
                                    
                                

                            

                            
                            
                        
	
                            
                            

                            
                            
                            Economic Efficiency versus Public Choice: The Case of Property Rights in Road Traffic Management

                            
                                By
                                    
                                    
                                        
                                        Jonathan Remy Nash
                                        
                                    
                                

                            

                            
                            
                        
	
                            
                            

                            
                            
                            The Introduction of Rail Transport in the Prussian Rhine Province: A Transaction Cost Economic History

                            
                                By
                                    
                                    
                                        
                                        Martin Holterman
                                        
                                    
                                

                            

                            
                            
                        
	
                            
                            

                            
                            
                            'We Can't Spy... If We Can't Buy!': The Privatization of Intelligence and the Limits of Outsourcing 'Inherently Governmental Functions'

                            
                                By
                                    
                                    
                                        
                                        Simon Chesterman
                                        
                                    
                                

                            

                            
                            
                        
	
                            
                            

                            
                            
                            Does Darwin Belong in Business? The Danger and Comfort of the Evolutionary Metaphor

                            
                                By
                                    
                                    
                                        
                                        Rachel F. Baskerville
                                         and 
                                    
                                        
                                        Winnie O'grady
                                        
                                    
                                

                            

                            
                            
                        
	
                            
                            

                            
                            
                            Icons of Repute: The Attribution of Lamarckian and Darwinian Evolutionary Mechanisms in Economics

                            
                                By
                                    
                                    
                                        
                                        Rachel F. Baskerville
                                        
                                    
                                

                            

                            
                            
                        



            
            
                 
            
        

    

				

			

		


		
				
					Feedback
					
				

			

			


	
		
		Feedback to SSRN

		
			
				
					Feedback
					 (required)
				
				
			

			
				
					Email
					 (required)
				
				
			

			
				Submit
				
			
		

		

		If you need immediate assistance, call 877-SSRNHelp (877 777 6435) in the United States, or +1 212 448 2500 outside of the United States, 8:30AM to 6:00PM U.S. Eastern, Monday - Friday.

	







	

	
	
		
		

	




	
	





  
  

	
	
		
	


	
	
		
			
			
		
	
		
	
		
	
		
	


	
	
	






		
		














	
		
			
				
                    

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Submit a Paper
                    
                        
                    
                
            

        
    
        
    
					Section 508 Text Only Pages
				

			
			
				SSRN Quick Links 

					SSRN Solutions
	Research Paper Series
	Conference Papers
	Partners in Publishing
	Jobs & Announcements
	Special Topic Hubs


			

			
				SSRN Rankings 

					Top Papers
	Top Authors
	Top Organizations


			

			
				About SSRN 

					Network Directors
	Announcements
	Contact us
	FAQs


			

			
		

			
	
	


		
			
				
			

			
				
					Copyright
					Terms and Conditions
					Privacy Policy
				

				
					All content on this site: Copyright Â© 2023 Elsevier Inc., its licensors, and contributors. All rights are reserved, including those for text and data mining, AI training, and similar technologies. For all open access content, the Creative Commons licensing terms apply.

					We use cookies to help provide and enhance our service and tailor content.

					To learn more, visit
					Cookie Settings.
					
						
							
							This page was processed by aws-apollo-l100 in   0.079 seconds 
						
					
					

				

			

			
				
			

		

	









	
		
		
		
		


    
        
        
        

        
        
                
                
                    
                
            
    

    

    


		






    























    




    








	


		[image:  ]

		
		
		
		
		
		
		
		
		
		
	

