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		Abstract

		This article makes the case against backstopping formulaic means testing under the 2005 bankruptcy law with another round of broad discretionary review of ability to repay debts, an issue that arises in both chapter 7 and chapter 13. The U.S. Courts of Appeal have split on this issue in chapter 13, particularly on the meaning of the phrase â€œprojected disposable income,â€� which determines how much has to be paid in a plan to unsecured creditors. The issue may soon go to the U.S. Supreme Court. The primary effects of an interpretation in favor of broad discretion would be to get tougher on debtors than the lawâ€™s formula did, while making the system more expensive to access for all. This article considers the arguments against the discretionary approach, based on statutory language, stated purposes and policy analysis. It also considers how Congress could revise the means test, in the process showing why the courts lack the institutional capacity to do this job well. The courts can only make the law more complex and costly to use. If correction is needed, means testing reform should be left to Congress. 
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