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		Abstract

		Tax expenditures have grown in importance to the point where they are now the dominant instruments for implementing new discretionary spending policies, and operate at a cost in forgone revenues unmatched since the Tax Reform Act of 1986. While it is true that some forms of government intervention are best delivered through the tax system, it cannot be the case that neutral design principles would lead to a situation where the federal government spends twice as much through tax expenditures as it does through explicit discretionary spending programs.   

This paper, the Fourteenth Annual Woodworth Memorial Lecture, is a meditation on the corrosive effect of tax expenditures on the federal budget and Congressional political processes. Tax subsidies erode our ability to conceptualize the size and activities of government, or to engage in constructive political discourse about our allocative priorities in a world of scarce resources. The paper therefore attempts to shift attention from the decades-long debate over the normative tax base from which tax expenditures should be identified to the more pressing questions of how the political process privileges tax expenditures over explicit outlays, and how in turn the lower salience of tax expenditures distorts policy making.  

Tax expenditures are privileged because they are not treated as spending for any budget purpose: instead, they are budget â€œnothings,â€� and their costs are simply subsumed into the revenues baseline.  The result is that their efficiency costs are typically under-appreciated (as developed in an extended fable about the country of Freedonia), and the repeal of a poorly targeted tax subsidy, rather than being hailed as curbing wasteful spending, is decried as a targeted tax hike.  

Pay-as-you-go (PAYGO) rules limit the growth of tax expenditures to some extent, because they require a â€œpay forâ€� to be paired with a new tax subsidy, but those rules in turn inadvertently encourage the perverse phenomenon of the Congress Within a Congress, in which the tax-writing committees, having learned how to dispense even lump sum discretionary grant programs through the tax code, can function as a complete mini-Congress. The tax-writing committees now both raise revenues (their traditional role) and spend those new revenues, through increasingly transparent tax subsidies that satisfy both the tax-writing committeesâ€™ spending priorities and the PAYGO rules. The resulting package is presented to the two chambers of Congress as revenue-neutral, and therefore implicitly as having no significant distributive or allocative consequences, when instead it should be understood as a â€œtax and spendâ€� proposal. 


	

	

	
		
		


	

	
	

		
		

	
	


	

	
	
	
		
	
	
	

	
	
	

	
    

    
	

	
	
	

	
	

























    	
	
	
	
   	
	
	
	
	
	            
	

























    
    










    
    
    
    
















	






	
		Suggested Citation:
		Suggested Citation
	

	
		
			Kleinbard,  Edward D., The Congress within the Congress: How Tax Expenditures Distort our Budget and our Political Processes. Ohio Northern University Law Review, Vol. 36, p. 1, 2010, USC Law Legal Studies Paper No. 10-4, USC CLEO Research Paper No. C10-4,  Available at SSRN: https://ssrn.com/abstract=1571541
		
	

	

	
	
	

	
		
	

	

	
	
		

	










    
    










    
    
    
    





















	


	























	
	

		

		

		
		
		

		
		
			
				
					
						Edward D. Kleinbard (Contact Author)

					
			
		

		
		
		
		

		
		
			
				
					
					
					
					
					
					
					
					
					
						
					
					
				
			

			
				
				
					
				
					
					
					
				
			

			
				University of Southern California Gould School of Law, Deceased 

			

			
			
				
				
			

			

		

		
	

	





	

	

	
	
		
	

	

	
	




				
				
				









	
	    












    
    






    
    







    









    
        
        
        
            
            

            

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Download This Paper
                    
                
            

        
    
        
    

            
            
                

                

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Open PDF in Browser
                    
                
            

        
    
        
    
            
        

    




















	














	
	    







 



	




	







	







































				

				

				
					
						

						
						

						

						
						

					
				

			


			
				
					
						
						
	










	
	    














	
	    














	
	    







	
		Do you have negative results from your research youâ€™d like to share?

		
			

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Submit Negative Results
                    
                
            

        
    
        
    
		

	



					

				
				
					
					


	












	
	
	








	
		
			Paper statistics

		

	


	
		
		 
			
				Downloads

				      498

			

		
		
		
			Abstract Views

			    3,428

		

		
		 
		
			Rank

			  104,090

		

		
	


	
		
            
            	        2 Citations
		

	

	
		
			
				        5 References
		

	



	
		PlumX Metrics

		
			
		

		
			
		

	





				


				
				
				
					

    
        
            Related eJournals

        	
                    University of Southern California Legal Studies Research Paper Series

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                University of Southern California Legal Studies Research Paper Series

                                
                                    Subscribe to this free journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                            4,883

                                    

                                    
                                        PAPERS

                                              618

                                    

                                

                                
                            

                        

                    

                
	
                    University of Southern California Center for Law & Social Science (CLASS) Law & Economics Research Paper Series

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                University of Southern California Center for Law & Social Science (CLASS) Law & Economics Research Paper Series

                                
                                    Subscribe to this free journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                            4,581

                                    

                                    
                                        PAPERS

                                              691

                                    

                                

                                
                            

                        

                    

                


            

            
                
                

                	
                    Tax Law: Tax Law & Policy eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Tax Law: Tax Law & Policy eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                            1,201

                                    

                                    
                                        PAPERS

                                           11,235

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Paul L. Caron at Pepperdine University - Rick J. Caruso School of Law

                                    

                                
                            

                        

                    

                
	
                    Public Choice: Analysis of Collective Decision-Making eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Public Choice: Analysis of Collective Decision-Making eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                            1,176

                                    

                                    
                                        PAPERS

                                           13,543

                                    

                                

                                
                            

                        

                    

                
	
                    Political Economy: Budget, Deficit, & Debt eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Political Economy: Budget, Deficit, & Debt eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                            1,142

                                    

                                    
                                        PAPERS

                                            5,314

                                    

                                

                                
                            

                        

                    

                
	
                    Law & Society: Legislation eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Law & Society: Legislation eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              813

                                    

                                    
                                        PAPERS

                                            8,089

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Luis E. Fuentes-Rohwer at Indiana University Maurer School of Law

                                    

                                
                            

                        

                    

                
	
                    Employee Benefits, Compensation & Pension Law eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Employee Benefits, Compensation & Pension Law eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              662

                                    

                                    
                                        PAPERS

                                            5,753

                                    

                                

                                
                            

                        

                    

                
	
                    Political Institutions: Bureaucracies & Public Administration eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Political Institutions: Bureaucracies & Public Administration eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              435

                                    

                                    
                                        PAPERS

                                           10,891

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Chris Den Hartog at California State Polytechnic University, San Luis Obispo

                                    

                                
                            

                        

                    

                
	
                    Political Behavior: Cognition, Psychology, & Behavior eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Political Behavior: Cognition, Psychology, & Behavior eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              418

                                    

                                    
                                        PAPERS

                                            7,303

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Yusaku Horiuchi at Affiliation not provided to SSRN

                                    

                                
                            

                        

                    

                
	
                    Political Institutions: Legislatures eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Political Institutions: Legislatures eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              371

                                    

                                    
                                        PAPERS

                                            3,204

                                    

                                

                                
                            

                        

                    

                
	
                    Comparative Political Economy: Fiscal Policy eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Comparative Political Economy: Fiscal Policy eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                               62

                                    

                                    
                                        PAPERS

                                            7,717

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Yusaku Horiuchi at Affiliation not provided to SSRN

                                    

                                
                            

                        

                    

                



                
            

            
        
        
        
                 
        
        

    


				


				
					
					

















    
        
            Recommended Papers

            	
                        
                        

                        
                        
                        How to Steal a Trillion: The Uses of Laws About Lawmaking in 2001

                        
                            By
                                
                                
                                    
                                    Charles Tiefer
                                    
                                
                            

                        
                        
                    
	
                        
                        

                        
                        
                        Tax Expenditure Framework Legislation

                        
                            By
                                
                                
                                    
                                    Edward D. Kleinbard
                                    
                                
                            

                        
                        
                    
	
                        
                        

                        
                        
                        The Purposes of Framework Legislation

                        
                            By
                                
                                
                                    
                                    Elizabeth Garrett
                                    
                                
                            

                        
                        
                    


                    
                        	
                            
                            

                            
                            
                            Conditions for Framework Legislation

                            
                                By
                                    
                                    
                                        
                                        Elizabeth Garrett
                                        
                                    
                                

                            

                            
                            
                        
	
                            
                            

                            
                            
                            Budget Gimmicks

                            
                                By
                                    
                                    
                                        
                                        Cheryl D. Block
                                        
                                    
                                

                            

                            
                            
                        
	
                            
                            

                            
                            
                            Framework Legislation and Federalism

                            
                                By
                                    
                                    
                                        
                                        Elizabeth Garrett
                                        
                                    
                                

                            

                            
                            
                        
	
                            
                            

                            
                            
                            Lasting Legislation

                            
                                By
                                    
                                    
                                        
                                        Rebecca M. Kysar
                                        
                                    
                                

                            

                            
                            
                        



            
            
                 
            
        

    

				

			

		


		
				
					Feedback
					
				

			

			


	
		
		Feedback to SSRN

		
			
				
					Feedback
					 (required)
				
				
			

			
				
					Email
					 (required)
				
				
			

			
				Submit
				
			
		

		

		If you need immediate assistance, call 877-SSRNHelp (877 777 6435) in the United States, or +1 212 448 2500 outside of the United States, 8:30AM to 6:00PM U.S. Eastern, Monday - Friday.

	







	

	
	
		
		

	




	
	





  
  

	
	
		
	


	
	
		
			
			
		
	
		
	


	
	
	






		
		














	
		
			
				
                    

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Submit a Paper
                    
                        
                    
                
            

        
    
        
    
					Section 508 Text Only Pages
				

			
			
				SSRN Quick Links 

					SSRN Solutions
	Research Paper Series
	Conference Papers
	Partners in Publishing
	Jobs & Announcements
	Special Topic Hubs


			

			
				SSRN Rankings 

					Top Papers
	Top Authors
	Top Organizations


			

			
				About SSRN 

					Network Directors
	Announcements
	Contact us
	FAQs


			

			
		

			
	
	


		
			
				
			

			
				
					Copyright
					Terms and Conditions
					Privacy Policy
				

				
					All content on this site: Copyright Â© 2023 Elsevier Inc., its licensors, and contributors. All rights are reserved, including those for text and data mining, AI training, and similar technologies. For all open access content, the Creative Commons licensing terms apply.

					We use cookies to help provide and enhance our service and tailor content.

					To learn more, visit
					Cookie Settings.
					
						
							
							This page was processed by aws-apollo-l100 in   0.069 seconds 
						
					
					

				

			

			
				
			

		

	









	
		
		
		
		


    
        
        
        

        
        
                
                
                    
                
            
    

    

    


		






    























    




    








	


		

		
		
		
		
		
		
		
		
		
		
	

