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		Abstract

		Company law has long shared an uneasy relationship European Union law. Whereas the traditional approach of the Court of Justice of the European Union was to challenge national company law rules that were applied to foreign companies under the freedom of establishment (Centros and its progeny), recent case-law suggests that the Court might embark on a general assessment of domestic company law rules. This tendency is based on an extended interpretation of the free movement of capital, which became most prominently relevant in the recent Volkswagen case.    

A systematic analysis of the latter fundamental freedom and its relationship to company law demonstrates that this tendency is not without risk and might well end up in a â€˜quality controlâ€™ of national company law through the European Court. However, differentiated outcomes will be found depending on the actor in question (private party or State), and depending on the beneficiary of the measure at stake. It is argued that State measures potentially will always trigger the scope of application of the free movement of capital, irrespective of their nature or objective. Hence, even general statutory company law can be caught by this fundamental freedom. However, the decisive test will be identified as whether the measure has a â€˜deterring effectâ€™ on potential investors from other Member States. Special rights for the State are one extreme example which are surely caught by EU law, and purely private arrangements within the articles of association, are the other extreme. This test is recommended to serve the Court as guidance in future cases. 
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