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		Abstract

		Summarizes and further develops themes from "Secret Liens and the Financial Crisis of 2008".  

Secret Liens: This article explains the roots of financial crises in one of the oldest and most fundamental problems of commercial law: hidden leverage. Common law courts wrestled with this problem for centuries and developed a time - tested solution: the doctrine of secret liens. If the debtor becomes insolvent, the doctrine of secret liens punishes secret lien holders by subordinating their claims to those of other creditors. In other words, by overriding privately negotiated payment priorities, the doctrine of secret liens creates incentives for transparency. This article argues that legal changes over the last 80 years eroded the doctrine of secret liens, and thereby led to the financial crisis. Due to these legal changes, complex and opaque financial products received the highest priority in bankruptcy, and creditors' incentives were therefore to structure transactions using these favored financial products. The opaque credit environment that resulted permitted debtors - particularly investment banks - to hide the extent of their leverage, to the detriment of all creditors. This article argues that Congress can prevent future financial crises by restoring the doctrine of secret liens, or by adopting a modernized regulatory regime built on the doctrine of secret liens' fundamental insight - that creditors should be compelled to disclose their claims in exchange for payment priority.  

Additional information: The powerpoint presentation documents specific real world events which bear out the "secret liens" theory, including mischaracterization of Repo transactions as Lehman Brothers, Citibank, and Bank of America, and the use of currency and interest rate swaps by Greece and Italy to hide their debts.  The powerpoint also shows different estimates of taxpayer losses from the AIG bailout. 
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