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		Abstract

		Global business does its tax planning on an international and multi-jurisdictional basis. Tax Authorities however have remained sovereign and focused on their own tax base. Current economic conditions have sharpened this focus to an acute extent. Tax authorities respond to international tax planning by having recourse to domestic general anti-avoidance rules (GAARs) or other judge made anti-avoidance rules.     

This article is an enquiry into this response of countries to the problem of international tax avoidance. When the OECDâ€™s Commentary categorises countries, it divides them into a dichotomy, saying that anti-avoidance rules are applied in either a factual or interpretative way. It is suggested that this is confusing. It would be more helpful to categorise countries on the basis of overriding law; namely, do treaties override the GAAR, or vice versa?    

By analysing seven jurisdictions on this basis of overriding law, three categories of countries emerge. First, those countries that place most importance on their domestic anti-avoidance provisions overriding the treaty; these countries value most their ability to preserve the tax base and strike down abusive transactions. Secondly, those countries that place more importance on their treaties overriding the domestic GAAR; these countries value most the certainty of law. The last category of countries has hybrid features, so that although the domestic GAAR will normally operate on cross-border transactions and override the treaty, in situations where the treaty conflicts with the GAAR, the treaty will prevail and override the domestic anti-avoidance provisions.     The conclusion reached is that this third category of countries that has the best policy approach. This is because this approach encourages certainty of law where two sovereign states have expressly concluded an agreed position in a treaty, supporting public international law, but also permits the use of the domestic GAAR when the use of the treaty is not robustly an intended outcome and the treasury coffers are at risk. 
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