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		Abstract

		The advent of no-fault divorce is nearly fifty years in the making, and despite broad intellectual support for the principle of no-fault, fault is persistently a factor in divorce in many jurisdictions and in the arena of public and scholarly opinion. Feminists too have been struggling with this issue for decades, but the controversy persists. In this article, I try to decode and resolve some of the tension between advocates of the relevance of fault and those who simply cannot believe that no-fault divorce has not ended the fault discussion. I argue from a perspective focused on the plight of caregivers and dependents, who I posit should be the focus of any divorce regulation, that fault divorce is not appropriate no matter which side of the sameness/difference debate one focuses upon. Fault in divorce disproportionately punishes dependents and does not work hard enough to protect children from the many potential harms resulting from the dissolution of the marriage. Rather, I argue that spousal torts are the appropriate exclusive domain for contending with wrongdoing during marriage and the role of spousal torts should be solidified and clarified so as to provide a clear outlet for marital wrongdoing. I contend that spousal torts appropriately provide redress for wrongs between spouses that are recoverable as between strangers and thereby protect the vulnerable in the domestic sphere. Moreover, confining litigation of marital wrongs within tort law provides a narrower and more judiciable means of contending with serious marital wrongs that appropriately reflects contemporary norms, protects caregivers and children in need of financial support unless extraordinary conduct is involved, and more fairly compensates the victim. The transfer of fault litigation from divorce to torts, while often criticized as simply transferring the acrimony from one forum to another, has distinct theoretical and practical advantages and can preserve what seems inescapably relevant in fault divorce while benefiting from advantages of no-fault divorce. 
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