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		Abstract

		Over the past several years, the US patent reform debate has considered the question of excessive infringement damages. More recently, claims that awards are unpredictable have gained prominence in policy discussions. This paper evaluates the charges of excessive and unpredictable awards by analyzing the outcomes of 340 cases decided in US federal courts between 1995 and 2008 in which infringement was found and damages were awarded. Our data include the amount awarded, along with information about the litigants, case specifics and economic value of the patents-at-issue. We find (1) no evidence of systematic excessiveness and (2) a high correlation between award value and ex ante-identifiable factors. First, we find that the largest eight awards are isolated occurrences that represent nearly half of the aggregate amount of damages over the target period. Second, we construct an econometric model that explains over 75% of the variation in awards. These data and findings refute claims that infringement awards are systematically excessive or unpredictable and provide empirical support for the approach recently taken in the America Invents Act. More generally, they counsel for increased focus on econometric analysis as the tool for identification of problem areas and prescription of policy solutions in legal systems. 


	

	

	
		
		


	

	
	

		
		

	
	


	

	
	
	
		
	
	
	

	
	
		
		
			
				
			
		
		Keywords: Patent, Reform, Empirical, Data

	
	

	
    

    
	

	
	
	

	
	

























    	
	
	
	
   	
	
	
	
	
	            
	















	











    
    










    
    
    
    
















	



    




	
		Suggested Citation:
		Suggested Citation
	

	
		
			Mazzeo,  Michael J. and Ashtor,  Jonathan H. and Zyontz,  Samantha, Excessive or Unpredictable? An Empirical Analysis of Patent Infringement Awards (June 17, 2011).  Available at SSRN: https://ssrn.com/abstract=1765891 or http://dx.doi.org/10.2139/ssrn.1765891 
		
	

	

	
	
	

	
		
	

	

	
	
		

	










    
    










    
    
    
    





















	

	

	

	

	


	























	
	

		

		

		
		
		

		
		
			
				
					
						Michael J. Mazzeo (Contact Author)

					
			
		

		
		
		
		

		
		
			
				
			

			
				
				
				
					
					
					
					
				
					
					
					
						
					
				
			

			
				
				
				


				Northwestern University - Kellogg School of Management  ( email )

			

			
			
				
				
				
					2001 Sheridan Road
Evanston, IL  60208
United States
847-467-7551 (Phone)

				

				
			

			

		

		
	

	

	
	

		

		

		
		
		

		
		
			
				
					
						Jonathan H. Ashtor

					
			
		

		
		
		
		

		
		
			
				
			

			
				
				
				
					
					
					
					
				
					
					
					
						
					
				
			

			
				Paul, Weiss, Rifkind, Wharton & Garrison LLP  ( email )

			

			
			
				
				
				
					New York, NY  10019
United States
212-373-3823 (Phone)

				

				
			

			

		

		
	

	

	
	

		

		

		
		
		

		
		
			
		

		
		
		
		

		
		
			
				
					
					
					
					
					
					
					
					
					
						
					
					[image: Benjamin N. Cardozo School of Law]
				
			

			
				
				
				
					
					
					
					
				
					
					
					
						
					
				
			

			
				Benjamin N. Cardozo School of Law  ( email )

			

			
			
				
				
				
					United States

				

				
			

			

		

		
	

	

	
	

		

		

		
		
		

		
		
			
				
					
						Samantha Zyontz

					
			
		

		
		
		
		

		
		
			
				
			

			
				
				
				
					
					
					
					
				
					
					
					
						
					
				
			

			
				Boston University - Questrom School of Business  ( email )

			

			
			
				
				
				
					595 Commonwealth Avenue
Boston, MA MA 02215
United States

				

				
			

			

		

		
	

	

	
	

		

		

		
		
		

		
		
			
		

		
		
		
		

		
		
			
				
					
					
					
					
					
					
					
					
					
						
						
						


						
					
					[image: Massachusetts Institute of Technology (MIT) - Sloan School of Management]
				
			

			
				
				
				
					
					
					
					
				
					
					
					
						
					
				
			

			
				
				
				


				Massachusetts Institute of Technology (MIT) - Sloan School of Management  ( email )

			

			
			
				
				
				
					100 Main Street
E62-416
Cambridge, MA  02142
United States

				

				
			

			

		

		
	

	





	

	

	
	
		
	

	

	
	




				
				
				









	
	    












    
    






    
    







    









    
        
        
        
            
            

            

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    [image: PDF icon]Download This Paper
                    
                
            

        
    
        
    

            
            
                

                

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Open PDF in Browser
                    
                
            

        
    
        
    
            
        

    




















	














	
	    







 



	




	







	







































				

				

				
					
						

						
						

						

						
						

					
				

			


			
				
					
						
						
	










	
	    














	
	    














	
	    







	
		Do you have negative results from your research youâ€™d like to share?

		
			

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Submit Negative Results
                    
                
            

        
    
        
    
		

	



					

				
				
					
					


	












	
	
	








	
		
			Paper statistics

		

	


	
		
		 
			
				Downloads

				      930

			

		
		
		
			Abstract Views

			    6,213

		

		
		 
		
			Rank

			   46,732

		

		
	


	
		
            
            	        3 Citations
		

	

	



	
		PlumX Metrics

		
			
		

		
			
		

	





				


				
				
				
					

    
        
            Related eJournals

        	
                    Entrepreneurship & Law eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Entrepreneurship & Law eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                            1,131

                                    

                                    
                                        PAPERS

                                           14,318

                                    

                                

                                
                            

                        

                    

                
	
                    Intellectual Property: Patent Law eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Intellectual Property: Patent Law eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                            1,034

                                    

                                    
                                        PAPERS

                                            7,698

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Robert P. Merges at University of California, Berkeley - School of Law

                                    

                                
                            

                        

                    

                


            

            
                
                

                	
                    Law & Society: Civil Procedure eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Law & Society: Civil Procedure eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              870

                                    

                                    
                                        PAPERS

                                            4,516

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Leandra Lederman at Indiana University Maurer School of Law, Victor D. Quintanilla at Indiana University Maurer School of Law

                                    

                                
                            

                        

                    

                
	
                    Law & Society: Private Law - Intellectual Property eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Law & Society: Private Law - Intellectual Property eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              729

                                    

                                    
                                        PAPERS

                                           10,796

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Michael Mattioli at Indiana University Maurer School of Law (Bloomington)

                                    

                                
                            

                        

                    

                
	
                    Innovation Law & Policy eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Innovation Law & Policy eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              260

                                    

                                    
                                        PAPERS

                                           29,420

                                    

                                

                                
                            

                        

                    

                



                
            

            
        
        
        
                 
        
        

    


				


				
					
					

















    
        
            Recommended Papers

            	
                        
                        

                        
                        
                        The Private Costs of Patent Litigation

                        
                            By
                                
                                
                                    
                                    James E. Bessen
                                     and 
                                
                                    
                                    Michael J. Meurer
                                    
                                
                            

                        
                        
                    
	
                        
                        

                        
                        
                        The Private and Social Costs of Patent Trolls

                        
                            By
                                
                                
                                    
                                    James E. Bessen, 
                                    
                                
                                    
                                    Michael J. Meurer, ...
                                    
                                
                            

                        
                        
                    
	
                        
                        

                        
                        
                        The Private and Social Costs of Patent Trolls

                        
                            By
                                
                                
                                    
                                    James E. Bessen, 
                                    
                                
                                    
                                    Jennifer Laurissa Ford, ...
                                    
                                
                            

                        
                        
                    


                    
                        	
                            
                            

                            
                            
                            The Myth of the Patent Troll: An Alternative View of the Function of Patent Dealers in an Idea Economy

                            
                                By
                                    
                                    
                                        
                                        James F. Mcdonough
                                        
                                    
                                

                            

                            
                            
                        
	
                            
                            

                            
                            
                            Are Universities Patent Trolls?

                            
                                By
                                    
                                    
                                        
                                        Mark A. Lemley
                                        
                                    
                                

                            

                            
                            
                        
	
                            
                            

                            
                            
                            'Patent Trolls' and Patent Remedies

                            
                                By
                                    
                                    
                                        
                                        John M. Golden
                                        
                                    
                                

                            

                            
                            
                        
	
                            
                            

                            
                            
                            Patent Trolls on Markets for Technology - An Empirical Analysis of Trolls' Patent Acquisitions

                            
                                By
                                    
                                    
                                        
                                        Timo Fischer
                                         and 
                                    
                                        
                                        Joachim Henkel
                                        
                                    
                                

                            

                            
                            
                        
	
                            
                            

                            
                            
                            Of Trolls, Davids, Goliaths, and Kings: Narratives and Evidence in the Litigation of High-Tech Patents

                            
                                By
                                    
                                    
                                        
                                        Colleen V. Chien
                                        
                                    
                                

                            

                            
                            
                        
	
                            
                            

                            
                            
                            How are Patent Cases Resolved? An Empirical Examination of the Adjudication and Settlement of Patent Disputes

                            
                                By
                                    
                                    
                                        
                                        Jay P. Kesan
                                         and 
                                    
                                        
                                        Gwendolyn G. Ball
                                        
                                    
                                

                            

                            
                            
                        
	
                            
                            

                            
                            
                            How are Patent Cases Resolved? An Empirical Examination of the Adjudication and Settlement of Patent Disputes

                            
                                By
                                    
                                    
                                        
                                        Jay P. Kesan
                                         and 
                                    
                                        
                                        Gwendolyn G. Ball
                                        
                                    
                                

                            

                            
                            
                        



            
            
                 
            
        

    

				

			

		


		
				
					Feedback
					
				

			

			


	
		
		Feedback to SSRN

		
			
				
					Feedback
					 (required)
				
				
			

			
				
					Email
					 (required)
				
				
			

			
				Submit
				
			
		

		

		If you need immediate assistance, call 877-SSRNHelp (877 777 6435) in the United States, or +1 212 448 2500 outside of the United States, 8:30AM to 6:00PM U.S. Eastern, Monday - Friday.

	







	

	
	
		
		

	




	
	





  
  

	
	
		
	


	
	
		
			
			
		
	
		
			
				
			
			
		
	
		
	
		
	
		
	
		
			
				
			
			
		
	
		
	
		
	
		
	
		
	
		
	
		
	
		
	


	
	
	






		
		














	
		
			
				
                    

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Submit a Paper
                    
                        
                    
                
            

        
    
        
    
					Section 508 Text Only Pages
				

			
			
				SSRN Quick Links 

					SSRN Solutions
	Research Paper Series
	Conference Papers
	Partners in Publishing
	Jobs & Announcements
	Special Topic Hubs


			

			
				SSRN Rankings 

					Top Papers
	Top Authors
	Top Organizations


			

			
				About SSRN 

					Network Directors
	Announcements
	Contact us
	FAQs


			

			
		

			
	
	


		
			
				
			

			
				
					Copyright
					Terms and Conditions
					Privacy Policy
				

				
					All content on this site: Copyright Â© 2023 Elsevier Inc., its licensors, and contributors. All rights are reserved, including those for text and data mining, AI training, and similar technologies. For all open access content, the Creative Commons licensing terms apply.

					We use cookies to help provide and enhance our service and tailor content.

					To learn more, visit
					Cookie Settings.
					
						
							
							This page was processed by aws-apollo-l200 in   0.125 seconds 
						
					
					

				

			

			
				
			

		

	









	
		
		
		
		


    
        
        
        

        
        
                
                
                    
                
            
    

    

    


		






    























    




    








	


		[image:  ]

		
		
		
		
		
		
		
		
		
		
	
