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		Abstract

		Most people think of preemption as a technical constitutional doctrine, but it is pivotally important to health and safety, while also opening the door to broad judicial discretion. The Rehnquist and Roberts Courtsâ€™ pro-business/pro-preemption jurisprudence is distinctly antiregulatory, invalidating major state public health rules, such as in occupational safety, tobacco control, and motor vehicle safety. Apart from the antiregulatory effects, there is maddening inconsistency. Consider three relatively recent Supreme Court cases. In Riegel v. Medtronic, Inc. (2008), the Court held that federal law bars injured consumers from challenging the safety or effectiveness of FDA-approved medical devices. A year later, in Wyeth v. Levine, the Court came to the opposite conclusion, ruling that injured consumers could sue pharmaceutical companies for failing to warn about the risks of taking brand-name drugs. On June 23, 2011 in PLIVA, Inc v. Mensing, the Court found that injured consumers could not bring failure-to-warn claims for injuries caused by FDA-approved generic pharmaceuticals. Thus, in less than four years, the Court barred state health and safety litigation for FDA-approved medical devices, allowed failure-to-warn claims for branded pharmaceuticals, and then barred those claims for generic pharmaceuticals.  

What is the rational basis for treating branded and generic medicines differently even though, by law, the products must be equivalent? Or treating branded drugs and medical devices differently even though they go through similar approval processes? As Justice Sotomayor (dissenting in PLIVA) put it, this â€œleads to so many absurd consequences that I cannot fathom that Congress would have intended to preempt state law,â€� while even Justice Thomas writing for the Court admitted this outcome â€œmakes little sense.â€� This article examines the Supreme Courtâ€™s perversion of the preemption doctrine, the newest ruling on generic medicines, and the public health value of litigation. 
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