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		Abstract

		The civil justice system tolerates inconsistent outcomes in cases brought by similarly situated litigants.  One reason for this is that in cases such as Wal-Mart v. Dukes, the Supreme Court has increasingly emphasized liberty over equality.  The litigantsâ€™ right to a â€œday in courtâ€� has overshadowed their right to equal treatment.  However, an emerging jurisprudence at the district court level is asserting the importance of what this Article calls â€œoutcome equalityâ€� â€“ equal results reached in similar cases.  Taking the example of mass torts litigation, this Article explains how innovative procedures such as sampling are a solution to the problem of inconsistent outcomes.  Outcome equality, achieved through statistical adjudication, is gaining force on the ground.  Despite the Supreme Courtâ€™s principled stance in favor of liberty in a series of recent opinions, a victory for outcome equality will improve our civil justice system.     

To date, the discussion about civil litigation reform has focused on the conflict between the individualâ€™s right to participation and societyâ€™s interest in the efficient disposition of the great volume of outstanding litigation.  This conflict is real and is particularly troublesome in mass torts, where tens of thousands of plaintiffs file related cases making it impossible for the courts to hold a hearing for each claimant.  But the fixation on this conflict ignores the fact that an individualâ€™s right to equal treatment is also a critical value and can conflict with the individualâ€™s right to participation.  This Article reframes the debate about procedural justice in the mass torts context as a conflict between liberty and equality rather than liberty and efficiency.  The rights at stake are not only the individualâ€™s right to a day in court to pursue his claim as he wishes, but also the right to be treated as others are treated in similar circumstances.  This Article defends district court attempts to achieve equality among litigants by adopting statistical methods and advocates greater rigor in the use of these methods so that courts can more effectively promote outcome equality. 
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