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		Abstract

		In Twombly v. Bell Atlantic Corp., 550 U.S. 644 (2007), and Ashcroft v. Iqbal, 129 S. Ct. 1937 (2009), the Supreme Court announced a new plausibility standard for a plaintiffâ€™s allegations. The decisions may have even broader implications, however, as many federal district courts have already applied this pleading standard to a defendantâ€™s affirmative defenses. This Article attempts â€“ for the first time in the legal literature â€“ to make sense of Twombly and Iqbal in the context of the affirmative defense.      

This Article addresses the two possible readings of Twombly and Iqbal for a defendantâ€™s responsive pleadings. The first reading is a narrow case-specific approach, and concludes that the decisions are inapplicable to defendants and must be limited to a plaintiffâ€™s civil complaint. The second approach is much broader, and concludes that a defendant must comply with the Supreme Courtâ€™s plausibility standard by pleading enough facts to sufficiently state an affirmative defense. This Article explains why a close textual review of the Federal Rules of Civil Procedure, combined with numerous policy and practical considerations, support the broader second reading of Twombly and Iqbal for affirmative defenses.      

What it actually means to plausibly plead a defense is a much more complicated question. This paper closely examines this issue through the lens of one of the most complex and important defenses in all civil case law â€“ the affirmative defense to a claim of sexual harassment. By way of this example, this Article explains how the plausibility standard would apply more broadly to defend. This Article does not attempt to answer the normative question of whether the plausibility standard was properly established by the Supreme Court.  Instead, this Article assumes the validity of the Courtâ€™s approach, and describes what this standard would look like if applied to the affirmative defense. The question of whether the plausibility standard should apply to defendants â€“ and if so how it should apply â€“ is likely to create significant controversy in the coming years. This paper establishes a foundation for that debate, and fills the current void in the academic scholarship on this issue. 
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