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		Abstract

		Constitutional Principle VI required the Constitution of the Republic of South Africa, 1996 to have “a separation of power between the legislature, the executive and the judiciary, with appropriate checks and balances to ensure accountability, responsiveness and openness”.  

Although these principles are not expressly entrenched in the Constitution, the presence of the principles is inferred from the structure and provisions in the Constitution. In terms of section 43, the legislative authority is vested in the national and provincial legislatures at their respective levels. Section 85 vests the executive authority of the Republic in the President to be exercised together with other members of the Cabinet. Section 125 vests the executive authority of the provinces in the premiers. Section 165 provides that the judicial authority is with the courts. The doctrine of separation of powers is therefore by implication a basic principle of the South African constitutional order.  

As far as the prosecuting authority is concerned, it was established to assist the executive in the application and the execution of criminal law. As such the prosecuting authority is associated with the executive branch rather than the judicial branch. However, the classical division of powers introduced by Montesquieu between the making of laws (legislature), the administration and execution of these laws (executive) and the judging of crimes or disputes between individuals or entities (judiciary) has evolved over time. The contemporary notion of the separation of powers is premised in organisational theory and is concerned with the bringing about of an ideal structure and institutional arrangements. 
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