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		Abstract

		Arbitrariness review of agency rulemakings has long set “political” influences aside as a special case worthy of special scrutiny. Reviews of agency “judgment” as apart from the review of legal conclusions or findings of fact normally target just such influences. In this essay for a symposium on democratic experimentalism (a/k/a the “new governance”), I argue that the orthodox account of arbitrariness review in this vein makes some untenable assumptions about both reviewing courts and agencies as agents. I first argue that agencies are essentially expert systems, composited together from the spectrum of epistemic domains and professional traditions, leaving them uniquely dependent on the very “political” actors who cycle in and out and bring their “political” biases with them as they come and go. Second, I argue that reviewing courts have come to define their own tasks in arbitrariness review in such fantastically ambitious terms that no mortal could possibly discharge those tasks competently. Because of the adversarial processes by which our courts operate, the predicament is made worse as judges must construct law out of the complex statutory materials of today at the same time they must scrutinize the work of ostensibly expert organizations, all while being forbidden from trusting fully the submissions of their litigants. If a rational agency adapts its own behavior to the known biases of reviewing courts, agency learning will simply exacerbate this predicament still further. If we seek more agency responsiveness to reason rightly defined, I argue that reviewing courts must begin devoting more (scarce) cognitive resources to the monitoring of agencies’ behaviors over time. In particular, reviewing courts should encourage agencies to organize themselves in order to learn-by-doing. This will probably entail paying less attention to the separation of law from fact, science from politics, and judgment from justification. But those separations are all matters of degree and in some cases purely fictional. 
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