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		Abstract

		The burden of proof is a central feature of adjudication, and analogues exist in many other settings. It constitutes an important but largely unappreciated policy instrument that interacts with the level of enforcement effort and magnitude of sanctions in controlling harmful activity. Models are examined in which the prospect of sanctions affects not only harmful acts but also benign ones, on account of the prospect of mistaken application of sanctions. Accordingly, determination of the optimal strength of the burden of proof, as well as optimal enforcement  effort and sanctions, involves trading off deterrence and the chilling of desirable behavior, the latter being absent in previous work. The character of the optimum differs markedly from prior results and from conventional understandings of proof burdens, which can be understood as involving Bayesian posterior probabilities. Additionally, there are important divergences across models in which enforcement involves monitoring (posting officials to be on the lookout for harmful acts), investigation (inquiry triggered by the costless observation of particular harmful acts), and auditing (scrutiny of a random selection of acts). A number of extensions are analyzed, in one instance nullifying key results in prior work. 


	

	

	
		
		


	

	
	

		
		

	
	


	

	
	
	
		
	
	
	

	
	
		
		
			
				
			
		
		Keywords: burden of proof, law enforcement, type 1 and type 2 errors

	
	

	
    

    
	

	
	
		JEL Classification: D81, K14, K41, K42

	
	

	
	

























    	
	
	
	
   	
	
	
	
	
	            
	















	











    
    










    
    
    
    
















	






	
		Suggested Citation:
		Suggested Citation
	

	
		
			Kaplow,  Louis, On the Optimal Burden of Proof (January 13, 2012). Journal of Political Economy, Forthcoming, Harvard Public Law Working Paper No. 12-13, Harvard Law School, John M. Olin Center for Law, Economics and Business Discussion Paper No. 712,  Available at SSRN: https://ssrn.com/abstract=1984694
		
	

	

	
	
	

	
		
	

	

	
	
		

	










    
    










    
    
    
    





















	

	


	























	
	

		

		

		
		
		

		
		
			
				
					
						Louis Kaplow (Contact Author)

					
			
		

		
		
		
		

		
		
			
				
					
					
					
					
					
					
					
					
					
						
						
						


						
					
					[image: Harvard Law School]
				
			

			
				
				
				
					
					
					
					
				
					
					
					
						
					
				
			

			
				
				
				


				Harvard Law School  ( email )

			

			
			
				
				
				
					1575 Massachusetts Avenue
Cambridge, MA  02138
United States
617-495-4101 (Phone)
617-496-4880 (Fax)

				

				
			

			
				
				
					HOME PAGE: http://www.law.harvard.edu/faculty/directory/facdir.php?id=32&show=bibliography
				

			

		

		
	

	

	
	

		

		

		
		
		

		
		
			
		

		
		
		
		

		
		
			
				
			

			
				
				
					
				
					
					
					
				
			

			
				
				
				


				National Bureau of Economic Research (NBER) 

			

			
			
				
				
				
					1050 Massachusetts Avenue
Cambridge, MA  02138
United States

				

				
			

			

		

		
	

	





	

	

	
	
		
	

	

	
	




				
				
				









	
	    












    
    






    
    







    









    
        
        
        
            
            

            

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    [image: PDF icon]Download This Paper
                    
                
            

        
    
        
    

            
            
                

                

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Open PDF in Browser
                    
                
            

        
    
        
    
            
        

    




















	














	
	    







 



	




	







	







































				

				

				
					
						

						
						

						

						
						

					
				

			


			
				
					
						
						
	










	
	    














	
	    














	
	    







	
		Do you have negative results from your research youâ€™d like to share?

		
			

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Submit Negative Results
                    
                
            

        
    
        
    
		

	



					

				
				
					
					


	












	
	
	








	
		
			Paper statistics

		

	


	
		
		 
			
				Downloads

				      277

			

		
		
		
			Abstract Views

			    2,147

		

		
		 
		
			Rank

			  170,835

		

		
	


	

	
		
			
				       32 References
		

	



	
		PlumX Metrics

		
			
		

		
			
		

	





				


				
				
				
					

    
        
            Related eJournals

        	
                    Harvard Law School, Public Law & Legal Theory Research Paper Series

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Harvard Law School, Public Law & Legal Theory Research Paper Series

                                
                                    Subscribe to this free journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                            5,541

                                    

                                    
                                        PAPERS

                                              990

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Carol S. Steiker at Harvard Law School

                                    

                                
                            

                        

                    

                
	
                    Jurisprudence & Legal Philosophy eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Jurisprudence & Legal Philosophy eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                            1,633

                                    

                                    
                                        PAPERS

                                           13,491

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Brian Bix at University of Minnesota Law School, Matthew D. Adler at Duke University School of Law

                                    

                                
                            

                        

                    

                


        
        

    


				


				
					
					

















    
        
            Recommended Papers

            	
                        
                        

                        
                        
                        Burden of Proof

                        
                            By
                                
                                
                                    
                                    Louis Kaplow
                                    
                                
                            

                        
                        
                    
	
                        
                        

                        
                        
                        When is the Preponderance of the Evidence
Standard Optimal?

                        
                            By
                                
                                
                                    
                                    Henrik Lando
                                    
                                
                            

                        
                        
                    
	
                        
                        

                        
                        
                        On the Optimal Burden of Proof

                        
                            By
                                
                                
                                    
                                    Louis Kaplow
                                    
                                
                            

                        
                        
                    


                    
                        	
                            
                            

                            
                            
                            All-or-Nothing versus Proportionate Damages

                            
                                By
                                    
                                    
                                        
                                        Shmuel Leshem
                                         and 
                                    
                                        
                                        Geoffrey P. Miller
                                        
                                    
                                

                            

                            
                            
                        
	
                            
                            

                            
                            
                            Law, Economics, and the Burden(s) of Proof

                            
                                By
                                    
                                    
                                        
                                        Eric L. Talley
                                        
                                    
                                

                            

                            
                            
                        
	
                            
                            

                            
                            
                            The Effect of Type-1 Error on Deterrence

                            
                                By
                                    
                                    
                                        
                                        Henrik Lando
                                         and 
                                    
                                        
                                        Murat C. Mungan
                                        
                                    
                                

                            

                            
                            
                        



            
            
                 
            
        

    

				

			

		


		
				
					Feedback
					
				

			

			


	
		
		Feedback to SSRN

		
			
				
					Feedback
					 (required)
				
				
			

			
				
					Email
					 (required)
				
				
			

			
				Submit
				
			
		

		

		If you need immediate assistance, call 877-SSRNHelp (877 777 6435) in the United States, or +1 212 448 2500 outside of the United States, 8:30AM to 6:00PM U.S. Eastern, Monday - Friday.

	







	

	
	
		
		

	




	
	





  
  

	
	
		
	


	
	
		
			
			
		
	
		
	
		
	


	
	
	






		
		














	
		
			
				
                    

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Submit a Paper
                    
                        
                    
                
            

        
    
        
    
					Section 508 Text Only Pages
				

			
			
				SSRN Quick Links 

					SSRN Solutions
	Research Paper Series
	Conference Papers
	Partners in Publishing
	Jobs & Announcements
	Special Topic Hubs


			

			
				SSRN Rankings 

					Top Papers
	Top Authors
	Top Organizations


			

			
				About SSRN 

					Network Directors
	Announcements
	Contact us
	FAQs


			

			
		

			
	
	


		
			
				
			

			
				
					Copyright
					Terms and Conditions
					Privacy Policy
				

				
					All content on this site: Copyright Â© 2023 Elsevier Inc., its licensors, and contributors. All rights are reserved, including those for text and data mining, AI training, and similar technologies. For all open access content, the Creative Commons licensing terms apply.

					We use cookies to help provide and enhance our service and tailor content.

					To learn more, visit
					Cookie Settings.
					
						
							
							This page was processed by aws-apollo-l100 in   0.094 seconds 
						
					
					

				

			

			
				
			

		

	









	
		
		
		
		


    
        
        
        

        
        
                
                
                    
                
            
    

    

    


		






    























    




    








	


		[image:  ]

		
		
		
		
		
		
		
		
		
		
	

