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		Abstract

		The United States has long embraced the concept of regulatory litigation, whereby individual litigants, often termed “private attorneys general,” are allowed to enforce certain public laws as a matter of institutional design.  Although several types of regulatory litigation exist, the U.S. class action is often considered the paradigmatic model for this type of private regulation.  

For years, the United States appeared to be the sole proponent of both regulatory litigation and large-scale litigation.  However, in February 2012, the European Union dramatically reversed its existing policies toward mass claims resolution when the European Parliament adopted a resolution proposing to create a coherent European approach to cross-border collective redress.  Given certain conceptual similarities between cross-border collective redress and global class actions, the question logically arises as to whether the European Union is in the process of embracing a form of regulatory litigation.    

This issue is of great importance not only to European audiences who may have to recalibrate their thinking about what constitutes “regulation” within the European sphere, but also to American audiences who will have to consider how the new European procedures affect the ability of U.S. courts to bring European parties into global class actions.  Although many of the issues may appear to be procedural in nature, the more interesting – and challenging – analyses arise as a matter of regulatory law.    

This Article is the first to consider the European resolution from a regulatory perspective, using a combination of new governance theory and equivalence functionalism to determine whether the European Union has adopted or is in the process of adopting a form of regulatory litigation.  In so doing, the Article considers a number of issues, including the basic definition of regulatory litigation, how class and collective relief can act as a regulatory mechanism and the special problems that arise when regulatory litigation is used in the transnational context.  The Article also includes a normative element, providing a number of suggestions on how European authorities – who are still in the early stages of drafting the relevant procedures – can better achieve the regulatory and other objectives set forth in the resolution.  Through these means, the Article makes a significant contribution not only to the domestic understanding of regulatory law, but also to the increasingly important field of transnational regulation.  Audiences in both the United States and the European Union, as well as readers from other countries, can benefit greatly from this analysis. 
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