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		Abstract

		Standard Setting is omnipresent in networked information technologies. Virtually every cellular phone, computer, digital camera or similar device contains technologies governed by a collaboratively developed standard.  If these technologies are to perform competitively, the processes by which standards are developed and implemented must be competitive.   In this case attaining competitive results requires a mixture of antitrust and non-antitrust legal tools.    

FRAND refers to a firmâ€™s ex ante commitment to make its technology available at a â€œfair, reasonable and nondiscriminatory royalty.â€� The FRAND commitment results from bidding to have oneâ€™s own technology selected as a standard.  Typically the FRAND commitment is not a promise to charge any particular price, but only a price that meets FRAND expectations.  This permits members of a standard setting organization (SSO) to focus on technical issues and worry about the price later.  Two important questions that a FRAND commitment typically leaves open is the royalty base and the royalty rate. A strong case can be made that the base should be the smallest saleable unit containing the patented technology.  While that base is not entirely free from problems, it does provide a more-or-less common currency.  The FRAND obligation that the rate be nondiscriminatory typically, but not always, provides a set of yardsticks for measuring the rate.    

The non-practicing entity (NPE) that voluntarily declines to participate in an SSO process should generally be held to the FRAND royalty as its measure of its damages, even though its particular patents are not FRAND-encumbered.  In this case a â€œreasonableâ€� royalty is the royalty that the patent holder would have obtained in the competitive market in which it might have participated.  The case for limiting NPE damages in this way is strongest when the NPE had actual or objectively reasonable knowledge of the SSO process but declined to participate.  The case is weakest when the SSOâ€™s processes were not well communicated to outsiders or the NPE in question was not permitted to participate.    

FRAND commitments should â€œrun with the patent,â€� in the sense that owners of FRAND-encumbered patents should not be able to free them simply by assigning the patents to someone else. One fundamental principle of property law is that a property owner cannot transfer away a larger interest than it owns.  The entire FRAND commitment process would be worthless if patent holders were able to evade it by the simple device of assigning encumbered patents in order to remove the encumbrance.    

The question of injunctive relief is only a little more complex.  A FRAND commitment is on its face an offer to license to all who employ that patent in their standards-compatible product.  True, the precise royalty terms are typically not specified in advance, but that entails that the FRAND royalty will be determined by reference to common indicia such as rates paid for similar technologies in the same or perhaps another situation.  Further, the FRAND commitment effectively turns the royalty issues into a breach of contract claim rather than a litigated royalty claim.  Permitting the owner of a FRAND-encumbered patent to have an injunction against someone willing to pay FRAND royalties is tantamount to making the patent holder the dictator of the royalties, which once again is the same thing as no FRAND commitment at all. 


	

	

	
		
		


	

	
	

		
		

	
	


	

	
	
	
		
	
	
	

	
	
		
		
			
				
			
		
		Keywords: patents, antitrust, competition, FRAND, royalties, standard-setting, technology, information, injunction

	
	

	
    

    
	

	
	
	

	
	

























    	
	
	
	
   	
	
	
	
	
	            
	















	











    
    










    
    
    
    
















	



    




	
		Suggested Citation:
		Suggested Citation
	

	
		
			Hovenkamp,  Herbert, Competition in Information Technologies: Standards-Essential Patents, Non-Practicing Entities and FRAND Bidding (October 3, 2012). U Iowa Legal Studies Research Paper No. 12-32,  Available at SSRN: https://ssrn.com/abstract=2154203 or http://dx.doi.org/10.2139/ssrn.2154203 
		
	

	

	
	
	

	
		
	

	

	
	
		

	










    
    










    
    
    
    





















	

	


	























	
	

		

		

		
		
		

		
		
			
				
					
						Herbert Hovenkamp (Contact Author)

					
			
		

		
		
		
		

		
		
			
				
					
					
					
					
					
					
					
					
					
						
						
						


						
					
					[image: University of Pennsylvania Carey Law School]
				
			

			
				
				
				
					
					
					
					
				
					
					
					
						
					
				
			

			
				
				
				


				University of Pennsylvania Carey Law School  ( email )

			

			
			
				
				
				
					3501 Sansom Street
Philadelphia, PA  19104
United States
319-512-9579 (Phone)

				

				
			

			

		

		
	

	

	
	

		

		

		
		
		

		
		
			
		

		
		
		
		

		
		
			
				
					
					
					
					
					
					
					
					
					
						
						
						


						
					
					[image: University of Pennsylvania - The Wharton School]
				
			

			
				
				
				
					
					
					
					
				
					
					
					
						
					
				
			

			
				
				
				


				University of Pennsylvania - The Wharton School  ( email )

			

			
			
				
				
				
					3641 Locust Walk
Philadelphia, PA  19104-6365
United States

				

				
			

			

		

		
	

	





	

	

	
	
		
	

	

	
	




				
				
				









	
	    












    
    






    
    







    









    
        
        
        
            
            

            

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    [image: PDF icon]Download This Paper
                    
                
            

        
    
        
    

            
            
                

                

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Open PDF in Browser
                    
                
            

        
    
        
    
            
        

    




















	














	
	    







 



	




	







	







































				

				

				
					
						

						
						

						

						
						

					
				

			


			
				
					
						
						
	










	
	    














	
	    














	
	    







	
		Do you have negative results from your research youâ€™d like to share?

		
			

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Submit Negative Results
                    
                
            

        
    
        
    
		

	



					

				
				
					
					


	












	
	
	








	
		
			Paper statistics

		

	


	
		
		 
			
				Downloads

				    1,333

			

		
		
		
			Abstract Views

			   16,329

		

		
		 
		
			Rank

			   27,906

		

		
	


	
		
            
            	        2 Citations
		

	

	
		
			
				       10 References
		

	



	
		PlumX Metrics

		
			
		

		
			
		

	





				


				
				
				
					

    
        
            Related eJournals

        	
                    University of Iowa College of Law Legal Studies Research Paper Series

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                University of Iowa College of Law Legal Studies Research Paper Series

                                
                                    Subscribe to this free journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                            4,266

                                    

                                    
                                        PAPERS

                                              787

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Joseph W. Yockey at University of Iowa - College of Law

                                    

                                
                            

                        

                    

                
	
                    Cyberspace Law eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Cyberspace Law eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                            2,017

                                    

                                    
                                        PAPERS

                                           12,798

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Peter Swire at Georgia Institute of Technology - Scheller College of Business, Jonathan L. Zittrain at Harvard Law School and Harvard Kennedy School of Government, Kalie Mayberry at Harvard University - Harvard Law School

                                    

                                
                            

                        

                    

                


            

            
                
                

                	
                    Entrepreneurship & Law eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Entrepreneurship & Law eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                            1,131

                                    

                                    
                                        PAPERS

                                           14,318

                                    

                                

                                
                            

                        

                    

                
	
                    IO: Firm Structure, Purpose, Organization & Contracting eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                IO: Firm Structure, Purpose, Organization & Contracting eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                            1,073

                                    

                                    
                                        PAPERS

                                           12,799

                                    

                                

                                
                            

                        

                    

                
	
                    IO: Productivity, Innovation & Technology eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                IO: Productivity, Innovation & Technology eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                            1,060

                                    

                                    
                                        PAPERS

                                           29,171

                                    

                                

                                
                            

                        

                    

                
	
                    Intellectual Property: Patent Law eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Intellectual Property: Patent Law eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                            1,034

                                    

                                    
                                        PAPERS

                                            7,698

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Robert P. Merges at University of California, Berkeley - School of Law

                                    

                                
                            

                        

                    

                
	
                    IO: Regulation, Antitrust & Privatization eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                IO: Regulation, Antitrust & Privatization eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              999

                                    

                                    
                                        PAPERS

                                           22,847

                                    

                                

                                
                            

                        

                    

                
	
                    Intellectual Property: Other eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Intellectual Property: Other eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              965

                                    

                                    
                                        PAPERS

                                            5,055

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Robert P. Merges at University of California, Berkeley - School of Law

                                    

                                
                            

                        

                    

                
	
                    IO: Theory eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                IO: Theory eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              907

                                    

                                    
                                        PAPERS

                                           14,587

                                    

                                

                                
                            

                        

                    

                
	
                    Antitrust: Antitrust Law & Policy eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Antitrust: Antitrust Law & Policy eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              850

                                    

                                    
                                        PAPERS

                                           11,078

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        John Shepard Wiley Jr. at Independent

                                    

                                
                            

                        

                    

                
	
                    Telecommunications & Regulated Industries eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Telecommunications & Regulated Industries eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              714

                                    

                                    
                                        PAPERS

                                            5,085

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        John Shepard Wiley Jr. at Independent

                                    

                                
                            

                        

                    

                
	
                    Law & Economics eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Law & Economics eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              491

                                    

                                    
                                        PAPERS

                                           14,582

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Ronald J. Gilson at Stanford Law School, A. Mitchell Polinsky at Stanford Law School

                                    

                                
                            

                        

                    

                
	
                    Economics of Innovation eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Economics of Innovation eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              342

                                    

                                    
                                        PAPERS

                                           20,487

                                    

                                

                                
                            

                        

                    

                
	
                    Innovation Law & Policy eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Innovation Law & Policy eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              260

                                    

                                    
                                        PAPERS

                                           29,420

                                    

                                

                                
                            

                        

                    

                
	
                    Environment for Innovation eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Environment for Innovation eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              255

                                    

                                    
                                        PAPERS

                                           15,544

                                    

                                

                                
                            

                        

                    

                
	
                    Information Systems & Economics eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Information Systems & Economics eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              224

                                    

                                    
                                        PAPERS

                                           14,631

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Erik Brynjolfsson at National Bureau of Economic Research (NBER)

                                    

                                
                            

                        

                    

                
	
                    Law, Policy & Economics of Technical Standards eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Law, Policy & Economics of Technical Standards eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              115

                                    

                                    
                                        PAPERS

                                            1,168

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Jorge L. Contreras at University of Utah - S.J. Quinney College of Law

                                    

                                
                            

                        

                    

                



                
            

            
        
        
        
                 
        
        

    


				


				
					
					

















				

			

		


		
				
					Feedback
					
				

			

			


	
		
		Feedback to SSRN

		
			
				
					Feedback
					 (required)
				
				
			

			
				
					Email
					 (required)
				
				
			

			
				Submit
				
			
		

		

		If you need immediate assistance, call 877-SSRNHelp (877 777 6435) in the United States, or +1 212 448 2500 outside of the United States, 8:30AM to 6:00PM U.S. Eastern, Monday - Friday.

	







	

	
	
		
		

	




	
	





  
  

	
	
		
	


	
	
		
			
			
		
	
		
	
		
	
		
	


	
	
	






		
		














	
		
			
				
                    

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Submit a Paper
                    
                        
                    
                
            

        
    
        
    
					Section 508 Text Only Pages
				

			
			
				SSRN Quick Links 

					SSRN Solutions
	Research Paper Series
	Conference Papers
	Partners in Publishing
	Jobs & Announcements
	Special Topic Hubs


			

			
				SSRN Rankings 

					Top Papers
	Top Authors
	Top Organizations


			

			
				About SSRN 

					Network Directors
	Announcements
	Contact us
	FAQs


			

			
		

			
	
	


		
			
				
			

			
				
					Copyright
					Terms and Conditions
					Privacy Policy
				

				
					All content on this site: Copyright Â© 2023 Elsevier Inc., its licensors, and contributors. All rights are reserved, including those for text and data mining, AI training, and similar technologies. For all open access content, the Creative Commons licensing terms apply.

					We use cookies to help provide and enhance our service and tailor content.

					To learn more, visit
					Cookie Settings.
					
						
							
							This page was processed by aws-apollo-l100 in   0.078 seconds 
						
					
					

				

			

			
				
			

		

	









	
		
		
		
		


    
        
        
        

        
        
                
                
                    
                
            
    

    

    


		






    























    




    








	


		[image:  ]

		
		
		
		
		
		
		
		
		
		
	
