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		Abstract

		In 1952 the drafters of the modern patent standard suggested that “at a later time...some criteria...[could] be worked out” to further define patentability. Congress, however, has never acted upon this suggestion, and recent Supreme Court decisions such as KSR v. Teleflex and Bilski v. Kappos have left judges virtually without guidance when addressing the issue of patentability. The absence of a detailed, structured framework for determining patentability is not only unnecessary, but also anomalous within intellectual property jurisprudence. Non-technical factors known as “secondary considerations” can fill this doctrinal void by providing judges with a checklist of relevant inquiries. Secondary considerations as indicators of patentability have been endorsed by scholars and judges for more than a century, but despite their long use no accepted framework for their analysis has emerged. This Article enumerates and analyzes the ten most common secondary considerations, evaluates five potential “new” secondary considerations including two from the recent scholarly literature, and proposes that secondary considerations become a formal part of the patent standard through the enactment of § 103A (“Secondary Considerations”). The addition of § 103A would serve as a checklist for both litigants and judges and bring the patent standard in line with the types of tests applied in both copyright and trademark law. Despite their enduring appeal, secondary considerations have received substantial criticism since 1952 because they have sometimes been misconstrued as indicators of § 103 obviousness. These criticisms are explored and addressed via the conceptualization of secondary considerations as indicators of patentability rather than merely of obviousness. The proposed framework provides a structured approach to patentability that is at once sufficiently flexible to accommodate the unique circumstances that attend innovation. 
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