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		Abstract

		Although large buyers like Walmart and Tyson Foods occupy important positions in the American economy, antitrust law remains focused on the conduct of sellers. Moreover, when mergers of buyers have been challenged, the cases have been based on a single theory â€“ that the merger would create a dominant buyer (or group of buyers) that would exploit small, powerless suppliers.  Most powerful buyers, however, face suppliers with power of their own, and in such cases, the buyers exert â€œcountervailing power,â€� which can also be anticompetitive.  Yet buyer mergers that reduce competition through the exercise of countervailing power are not addressed by the governmentâ€™s guidelines, the leading treatises, or the case law.      

This article provides a comprehensive analysis of the role of buyer power in merger enforcement.  It defines the types of buyer power, describes their competitive effects, and reviews an array of evidence.  It also discusses the traditional approach to buyer mergers, suggesting modifications to better reflect the true dynamics of buyer power.  Most important, it recommends that courts and enforcement agencies halt mergers that enhance anticompetitive countervailing power.  Because many buyer combinations that increase such power are beneficial, the article identifies ten situations in which a merger that augments countervailing power would reduce competition and diminish the welfare of consumers, suppliers, or society. 
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