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		Abstract

		Common law and civil law property appear to be quite different, with the former emphasizing pieces of ownership called estates and the latter focusing on holistic ownership. And yet the two systems are remarkably similar in their broad outlines, for functional reasons. This paper offers a transaction cost explanation for the practical similarity and the differing styles of delineating property and ownership in the two systems. As opposed to the â€œcompleteâ€� property system that could obtain in the world of zero transaction costs, actual property systems employ structures characterized by shortcuts in order to achieve propertyâ€™s substantive goals of protecting interests in use. Overlooking this structure leads to the bundle of rights picture of property, even though property is a structured bundle of relationships. The architecture of property consists in part of four basic relationships, and a number of characteristic features of property automatically arise out this architecture, including exclusion rights, in rem status, and running to successors. Where civil law and common law differ is in their style of delineation, which reflects the path dependence of initial investment in feudal fragmentation in the common law and Roman-inspired holistic dominion in civil law. This transaction cost explanation for the functional similarities but different delineation process in the two systems promises to put the comparative law of property on a sounder descriptive footing. 


	

	

	
		
		


	

	
	

		
		

	
	


	

	
	
	
		
	
	
	

	
	
		
		
			
				
			
		
		Keywords: property, common law, civil law, bundle of rights, style of delineation, path dependence

	
	

	
    

    
	

	
	
		JEL Classification: K11

	
	

	
	

























    	
	
	
	
   	
	
	
	
	
	            
	















	











    
    










    
    
    
    
















	






	
		Suggested Citation:
		Suggested Citation
	

	
		
			Chang,  Yun-chien and Smith,  Henry E., An Economic Analysis of Civil versus Common Law Property (February 17, 2012). 88 Notre Dame Law Review 1-55 (2012), Harvard Public Law Working Paper No. 12-19,  Available at SSRN: https://ssrn.com/abstract=2017816
		
	

	

	
	
	

	
		
	

	

	
	
		

	










    
    










    
    
    
    





















	

	


	























	
	

		

		

		
		
		

		
		
			
				
					
						Yun-chien Chang

					
			
		

		
		
		
		

		
		
			
				
					
					
					
					
					
					
					
					
					
						
					
					[image: Cornell Law School]
				
			

			
				
				
				
					
					
					
					
				
					
					
					
						
					
				
			

			
				Cornell Law School  ( email )

			

			
			
				
				
				
					310 Myron Taylor Hall
Cornell University
Ithaca, NY  14853-4901
United States

				

				
			

			

		

		
	

	

	
	

		

		

		
		
		

		
		
			
				
					
						Henry E. Smith (Contact Author)

					
			
		

		
		
		
		

		
		
			
				
					
					
					
					
					
					
					
					
					
						
					
					[image: Harvard Law School]
				
			

			
				
				
				
					
					
					
					
				
					
					
					
						
					
				
			

			
				Harvard Law School  ( email )

			

			
			
				
				
				
					1575 Massachusetts
Hauser 406
Cambridge, MA  02138
United States

				

				
			

			

		

		
	

	





	

	

	
	
		
	

	

	
	




				
				
				









	
	    












    
    






    
    







    









    
        
        
        
            
            

            

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    [image: PDF icon]Download This Paper
                    
                
            

        
    
        
    

            
            
                

                

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Open PDF in Browser
                    
                
            

        
    
        
    
            
        

    




















	














	
	    







 



	




	







	







































				

				

				
					
						

						
						

						

						
						

					
				

			


			
				
					
						
						
	










	
	    














	
	    














	
	    







	
		Do you have negative results from your research youâ€™d like to share?

		
			

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Submit Negative Results
                    
                
            

        
    
        
    
		

	



					

				
				
					
					


	












	
	
	








	
		
			Paper statistics

		

	


	
		
		 
			
				Downloads

				      893

			

		
		
		
			Abstract Views

			    6,103

		

		
		 
		
			Rank

			   49,427

		

		
	


	
		
            
            	        3 Citations
		

	

	
		
			
				       35 References
		

	



	
		PlumX Metrics

		
			
		

		
			
		

	





				


				
				
				
					

    
        
            Related eJournals

        	
                    Harvard Law School, Public Law & Legal Theory Research Paper Series

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Harvard Law School, Public Law & Legal Theory Research Paper Series

                                
                                    Subscribe to this free journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                            5,542

                                    

                                    
                                        PAPERS

                                              991

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Carol S. Steiker at Harvard Law School

                                    

                                
                            

                        

                    

                
	
                    New Institutional Economics eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                New Institutional Economics eJournal

                                
                                    Subscribe to this free journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                            2,307

                                    

                                    
                                        PAPERS

                                            6,236

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Mary M. Shirley at The Ronald Coase Institute, Michael E. Sykuta at University of Missouri at Columbia - Division of Applied Social SciencesUniversity of Missouri at Columbia - Contracting and Organizations Research Institute (CORI)

                                    

                                
                            

                        

                    

                


            

            
                
                

                	
                    Comparative Law eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Comparative Law eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                            1,670

                                    

                                    
                                        PAPERS

                                           14,910

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Francesco Parisi at University of Minnesota - Law School

                                    

                                
                            

                        

                    

                
	
                    Property, Land Use & Real Estate Law eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Property, Land Use & Real Estate Law eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              916

                                    

                                    
                                        PAPERS

                                            9,915

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Christopher Serkin at Vanderbilt Law School

                                    

                                
                            

                        

                    

                
	
                    Law & Economics eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Law & Economics eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              491

                                    

                                    
                                        PAPERS

                                           14,581

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Ronald J. Gilson at Stanford Law School, A. Mitchell Polinsky at Stanford Law School

                                    

                                
                            

                        

                    

                



                
            

            
        
        
        
                 
        
        

    


				


				
					
					

















    
        
            Recommended Papers

            	
                        
                        

                        
                        
                        Firms, Courts, and Reputation Mechanisms: Towards a Positive Theory of Private Ordering

                        
                            By
                                
                                
                                    
                                    Barak D. Richman
                                    
                                
                            

                        
                        
                    
	
                        
                        

                        
                        
                        Authority and Commitment: Why Universities, Like Legislatures, are Not Organized as Firms

                        
                            By
                                
                                
                                    
                                    Scott E. Masten
                                    
                                
                            

                        
                        
                    
	
                        
                        

                        
                        
                        The Questionable Empirical Basis of Article 2's Incorporation Strategy: A Preliminary Study

                        
                            By
                                
                                
                                    
                                    Lisa Bernstein
                                    
                                
                            

                        
                        
                    


                    
                        	
                            
                            

                            
                            
                            Faculty Turnover at American Colleges and Universities:  Analysis of Aaup Data

                            
                                By
                                    
                                    
                                        
                                        Ronald G. Ehrenberg, 
                                        
                                    
                                        
                                        Hirschel Kasper, ...
                                        
                                    
                                

                            

                            
                            
                        
	
                            
                            

                            
                            
                            What is a Professional Service Firm? Towards a Theory and Taxonomy of Knowledge Intensive Firms

                            
                                By
                                    
                                    
                                        
                                        Andrew Von Nordenflycht
                                        
                                    
                                

                            

                            
                            
                        
	
                            
                            

                            
                            
                            Rules Transparency and Political Accountability

                            
                                By
                                    
                                    
                                        
                                        Massimo Bordignon
                                         and 
                                    
                                        
                                        Enrico Minelli
                                        
                                    
                                

                            

                            
                            
                        
	
                            
                            

                            
                            
                            Is Public Ownership Bad for Professional Service Firms? Ad Agency Ownership, Performance, and Creativity

                            
                                By
                                    
                                    
                                        
                                        Andrew Von Nordenflycht
                                        
                                    
                                

                            

                            
                            
                        
	
                            
                            

                            
                            
                            From St. Ives to Cyberspace: The Modern Distortion of the Medieval 'Law Merchant'

                            
                                By
                                    
                                    
                                        
                                        Stephen E. Sachs
                                        
                                    
                                

                            

                            
                            
                        



            
            
                 
            
        

    

				

			

		


		
				
					Feedback
					
				

			

			


	
		
		Feedback to SSRN

		
			
				
					Feedback
					 (required)
				
				
			

			
				
					Email
					 (required)
				
				
			

			
				Submit
				
			
		

		

		If you need immediate assistance, call 877-SSRNHelp (877 777 6435) in the United States, or +1 212 448 2500 outside of the United States, 8:30AM to 6:00PM U.S. Eastern, Monday - Friday.

	







	

	
	
		
		

	




	
	





  
  

	
	
		
	


	
	
		
			
			
		
	
		
	
		
	
		
	
		
	
		
	
		
			
				
			
			
		
	
		
	
		
	


	
	
	






		
		














	
		
			
				
                    

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Submit a Paper
                    
                        
                    
                
            

        
    
        
    
					Section 508 Text Only Pages
				

			
			
				SSRN Quick Links 

					SSRN Solutions
	Research Paper Series
	Conference Papers
	Partners in Publishing
	Jobs & Announcements
	Special Topic Hubs


			

			
				SSRN Rankings 

					Top Papers
	Top Authors
	Top Organizations


			

			
				About SSRN 

					Network Directors
	Announcements
	Contact us
	FAQs


			

			
		

			
	
	


		
			
				
			

			
				
					Copyright
					Terms and Conditions
					Privacy Policy
				

				
					All content on this site: Copyright Â© 2023 Elsevier Inc., its licensors, and contributors. All rights are reserved, including those for text and data mining, AI training, and similar technologies. For all open access content, the Creative Commons licensing terms apply.

					We use cookies to help provide and enhance our service and tailor content.

					To learn more, visit
					Cookie Settings.
					
						
							
							This page was processed by aws-apollo-l100 in   0.078 seconds 
						
					
					

				

			

			
				
			

		

	









	
		
		
		
		


    
        
        
        

        
        
                
                
                    
                
            
    

    

    


		






    























    




    








	


		[image:  ]

		
		
		
		
		
		
		
		
		
		
	

