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		Abstract

		Commentators have depicted the Supreme Court's January 2012 ruling in Golan v. Holder as a far-reaching repudiation of First Amendment limits on Congress's power to expand copyright and diminish the public domain. However, Golan imposes potentially significant First Amendment constraints on copyright protection even while granting fairly broad First Amendment immunity to Copyright Act amendments. It does so by effectively adopting Melville Nimmer's "definitional balancing" approach to resolving the tension between copyright and the First Amendment, an approach that Frederick Schauer has labeled "definitional-absolutism" because it requires an absolute First Amendment privilege for protected speech. As Golan applies that approach, neither Congress nor courts may "disturb" copyright law's idea/expression dichotomy or fair use privilege without running afoul of the First Amendment. Accordingly, following Golan, Copyright Act provisions and proposed legislation that would diminish one or both of those free speech safeguards remain vulnerable to First Amendment challenge. Examples include the anti-circumvention provisions of the DMCA and proposed legislation, such as the now-defunct SOPA, that would impose broad liability on Internet intermediaries. Further, Golan requires that courts interpret and apply the idea/expression dichotomy and fair use privilege in a manner that truly safeguards First Amendment rights. 
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