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		Abstract

		The effects of discretion on national implementation of European (EU) directives are a recurrent issue in implementation studies but opinions on discretion’s impact differ. Discretion is found to delay but also to contribute to successful implementation; it is found to play an important but then also a less important role in affecting Member State compliance. Remarkably, given the EU’s purported democratic deficit, discretion effects have hardly ever been linked to the legitimacy of EU directives. This paper intends to address this gap by choosing an approach across disciplines. Its main argument is that discretion provided by EU directives, referred to as legislative discretion, can be conducive to lawmaking and implementation and be beneficial for the legitimacy of these directives within Member States. First, the paper discusses the discourses on discretion in legal and political theory. Both disciplines approach discretion differently and provide relevant insights for the study of discretion and legitimacy in the context of EU lawmaking and national implementation. In a second step, these insights are linked up with the line of reasoning regarding the relationship between discretion and legitimacy. By using the concept of input and output legitimacy it is argued that discretion can, as it facilitates lawmaking and implementation, contribute to producing legitimacy within the EU’s multi-level legal system. As directives, and especially those with higher margins of discretion, represent the starting point for analysis, suggestions on how to detect and assess instances of discretion are made in the final part. 
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