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		Abstract

		Delaware’s expert courts are seen as an integral part of the state’s success in attracting incorporation by public companies. However, the benefit that Delaware companies derive from this expertise depends on whether corporate lawsuits against Delaware companies are brought before the Delaware courts. We report evidence that these suits are increasingly brought outside Delaware. We investigate changes in where suits are brought using four hand-collected datasets capturing different types of suits: class action lawsuits filed in (i) large M&A and (ii) leveraged buyout transactions over 1994-2010; (iii) derivative suits alleging option backdating; and (iv) cases against public company directors that generate one or more publicly available opinions between 1995-2009. We find a secular increase in litigation rates for all companies in large M&A transactions and for Delaware companies in LBO transactions. We also see trends towards (i) suits being filed outside Delaware in both large M&A and LBO transactions and in cases generating opinions; and (ii) suits being filed both in Delaware and elsewhere in large M&A transactions. Overall, Delaware courts are losing market share in lawsuits, and Delaware companies are gaining lawsuits, often filed elsewhere. We find some evidence that the timing of specific Delaware court decisions that affect plaintiffs’ firms coincide with the movement of cases out of Delaware. Our evidence suggests that serious as well as nuisance cases are leaving Delaware. The trends we report potentially present a challenge to Delaware’s competitiveness in the market for incorporations. 


	

	

	
		
		


	

	
	

		
		

	
	


	

	
	
	
		
	
	
	

	
	
		
		
			
				
			
		
		Keywords: Delaware, shareholder lawsuits, deal litigation, class actions, derivative actions, options backdating, forum shopping, corporate litigation

	
	

	
    

    
	

	
	
		JEL Classification: K22, K41

	
	

	
	

























    	
	
	
	
   	
	
	
	
	
	            
	















	











    
    










    
    
    
    
















	



    




	
		Suggested Citation:
		Suggested Citation
	

	
		
			Armour,  John and Black,  Bernard S. and Cheffins,  Brian R., Is Delaware Losing Its Cases? (December 25, 2012). as published in 9 Journal of Empirical Legal Studies, pp. 605-656 (2012), Northwestern Law & Econ Research Paper No. 10-03, Oxford Legal Studies Research Paper No. 36/2010, U of Texas Law, Law and Econ Research Paper No. 174, European Corporate Governance Institute (ECGI) - Law Working Paper No. 151/2010, 5th Annual Conference on Empirical Legal Studies Paper, University of Cambridge Faculty of Law Research Paper No. 11/08,  Available at SSRN: https://ssrn.com/abstract=1578404 or http://dx.doi.org/10.2139/ssrn.1578404 
		
	

	

	
	
	

	
		
	

	

	
	
		

	










    
    










    
    
    
    





















	

	

	

	

	


	























	
	

		

		

		
		
		

		
		
			
				
					
						John Armour

					
			
		

		
		
		
		

		
		
			
				
			

			
				
				
				
					
					
					
					
				
					
					
					
						
					
				
			

			
				University of Oxford - Faculty of Law  ( email )

			

			
			
				
				
				
					St Cross Building
St Cross Road
Oxford, OX1 3UL
United Kingdom
+44 1865 281616 (Phone)

				

				
			

			
				
				
					HOME PAGE: http://www.law.ox.ac.uk/people/john-armour
				

			

		

		
	

	

	
	

		

		

		
		
		

		
		
			
		

		
		
		
		

		
		
			
				
					
					
					
					
					
					
					
					
					
						
					
					[image: European Corporate Governance Institute (ECGI)]
				
			

			
				
				
				
					
					
					
					
				
					
					
					
						
					
				
			

			
				European Corporate Governance Institute (ECGI)  ( email )

			

			
			
				
				
				
					c/o the Royal Academies of Belgium
Rue Ducale 1 Hertogsstraat
1000 Brussels
Belgium

				

				
			

			
				
				
					HOME PAGE: http://www.ecgi.org
				

			

		

		
	

	

	
	

		

		

		
		
		

		
		
			
				
					
						Bernard S. Black

					
			
		

		
		
		
		

		
		
			
				
					
					
					
					
					
					
					
					
					
						
						
						


						
					
					[image: Northwestern University - Pritzker School of Law]
				
			

			
				
				
				
					
					
					
					
				
					
					
					
						
					
				
			

			
				
				
				


				Northwestern University - Pritzker School of Law  ( email )

			

			
			
				
				
				
					375 E. Chicago Ave
Chicago, IL  60611
United States
312-503-2784 (Phone)

				

				
			

			

		

		
	

	

	
	

		

		

		
		
		

		
		
			
				
					
						Brian R. Cheffins (Contact Author)

					
			
		

		
		
		
		

		
		
			
				
					
					
					
					
					
					
					
					
					
						
						
						


						
					
					[image: University of Cambridge - Faculty of Law]
				
			

			
				
				
				
					
					
					
					
				
					
					
					
						
					
				
			

			
				
				
				


				University of Cambridge - Faculty of Law  ( email )

			

			
			
				
				
				
					10 West Road
Cambridge, CB3 9DZ
United Kingdom
+44 1223 330084 (Phone)
+44 1223 330055 (Fax)

				

				
			

			

		

		
	

	

	
	

		

		

		
		
		

		
		
			
		

		
		
		
		

		
		
			
				
					
					
					
					
					
					
					
					
					
						
					
					[image: European Corporate Governance Institute (ECGI)]
				
			

			
				
				
				
					
					
					
					
				
					
					
					
						
					
				
			

			
				European Corporate Governance Institute (ECGI)  ( email )

			

			
			
				
				
				
					c/o the Royal Academies of Belgium
Rue Ducale 1 Hertogsstraat
1000 Brussels
Belgium

				

				
			

			

		

		
	

	





	

	

	
	
		
	

	

	
	




				
				
				









	
	    












    
    






    
    







    









    
        
        
        
            
            

            

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    [image: PDF icon]Download This Paper
                    
                
            

        
    
        
    

            
            
                

                

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Open PDF in Browser
                    
                
            

        
    
        
    
            
        

    




















	














	
	    







 



	




	







	







































				

				

				
					
						

						
						

						

						
						

					
				

			


			
				
					
						
						
	










	
	    














	
	    














	
	    







	
		Do you have negative results from your research you’d like to share?

		
			

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Submit Negative Results
                    
                
            

        
    
        
    
		

	



					

				
				
					
					


	












	
	
	








	
		
			Paper statistics

		

	


	
		
		 
			
				Downloads

				    1,411

			

		
		
		
			Abstract Views

			   13,765

		

		
		 
		
			Rank

			   25,683

		

		
	


	
		
            
            	       14 Citations
		

	

	
		
			
				       70 References
		

	



	
		PlumX Metrics

		
			
		

		
			
		

	





				


				
				
				
					

    
        
            Related eJournals

        	
                    University of Cambridge Faculty of Law Legal Studies Research Paper Series

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                University of Cambridge Faculty of Law Legal Studies Research Paper Series

                                
                                    Subscribe to this free journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                            6,051

                                    

                                    
                                        PAPERS

                                              875

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Brian R. Cheffins at University of Cambridge - Faculty of Law, Daniel Bates at University of Cambridge - Faculty of Law, Kathleen Liddell at University of Cambridge - Faculty of Law

                                    

                                
                            

                        

                    

                
	
                    Northwestern University Pritzker School of Law, Law & Economics Research Paper Series

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Northwestern University Pritzker School of Law, Law & Economics Research Paper Series

                                
                                    Subscribe to this free journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                            4,970

                                    

                                    
                                        PAPERS

                                              468

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Paul A. Gowder at Northwestern University - Pritzker School of Law

                                    

                                
                            

                        

                    

                


            

            
                
                

                	
                    University of Texas School of Law Legal Studies Research Paper Series

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                University of Texas School of Law Legal Studies Research Paper Series

                                
                                    Subscribe to this free journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                            3,576

                                    

                                    
                                        PAPERS

                                            1,070

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Melissa F. Wasserman at University of Texas at Austin - School of Law

                                    

                                
                            

                        

                    

                
	
                    Corporate Law: Corporate Governance Law eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Corporate Law: Corporate Governance Law eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                            1,551

                                    

                                    
                                        PAPERS

                                            9,007

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Bernard S. Black at Northwestern University - Pritzker School of Law

                                    

                                
                            

                        

                    

                
	
                    Corporate Law: Corporate & Takeover Law eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Corporate Law: Corporate & Takeover Law eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                            1,228

                                    

                                    
                                        PAPERS

                                            7,468

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Bernard S. Black at Northwestern University - Pritzker School of Law

                                    

                                
                            

                        

                    

                
	
                    European Corporate Governance Institute (ECGI) - Law Working Paper Series

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                European Corporate Governance Institute (ECGI) - Law Working Paper Series

                                
                                    Subscribe to this free journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                            1,208

                                    

                                    
                                        PAPERS

                                              758

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Guido Ferrarini at University of Genoa - Law Department and Centre for Law and Finance

                                    

                                
                            

                        

                    

                
	
                    Corporate Governance & Law eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Corporate Governance & Law eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                            1,091

                                    

                                    
                                        PAPERS

                                           10,772

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Lucian A. Bebchuk at Harvard Law School

                                    

                                
                            

                        

                    

                
	
                    Corporate Law: Practitioner eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Corporate Law: Practitioner eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              830

                                    

                                    
                                        PAPERS

                                              898

                                    

                                

                                
                            

                        

                    

                
	
                    Corporate Governance: Arrangements & Laws eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Corporate Governance: Arrangements & Laws eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              699

                                    

                                    
                                        PAPERS

                                            5,661

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Lucian A. Bebchuk at Harvard Law School

                                    

                                
                            

                        

                    

                
	
                    Empirical Studies eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Empirical Studies eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              659

                                    

                                    
                                        PAPERS

                                            8,793

                                    

                                

                                
                            

                        

                    

                



                
            

            
        
        
        
                 
        
        

    


				


				
					
					

















    
        
            Recommended Papers

            	
                        
                        

                        
                        
                        File Early, then Free Ride: How Delaware Law (Mis)Shapes Shareholder Class Actions

                        
                            By
                                
                                
                                    
                                    Elliott J. Weiss
                                     and 
                                
                                    
                                    Lawrence J. White
                                    
                                
                            

                        
                        
                    
	
                        
                        

                        
                        
                        Shareholder Litigation in Mergers and Acquisitions

                        
                            By
                                
                                
                                    
                                    C. N. V. Krishnan, 
                                    
                                
                                    
                                    Ronald W. Masulis, ...
                                    
                                
                            

                        
                        
                    
	
                        
                        

                        
                        
                        Ex Ante Choices of Law and Forum: An Empirical Analysis of Corporate Merger Agreements

                        
                            By
                                
                                
                                    
                                    Theodore Eisenberg
                                     and 
                                
                                    
                                    Geoffrey P. Miller
                                    
                                
                            

                        
                        
                    


                    
                        	
                            
                            

                            
                            
                            M&A Break Fees: US Litigation vs. UK Regulation

                            
                                By
                                    
                                    
                                        
                                        John C. Coates, Iv
                                        
                                    
                                

                            

                            
                            
                        
	
                            
                            

                            
                            
                            Mapping the American Shareholder Litigation Experience: A Survey of Empirical Studies of the Enforcement of the U.S. Securities Law

                            
                                By
                                    
                                    
                                        
                                        James D. Cox
                                         and 
                                    
                                        
                                        Randall S. Thomas
                                        
                                    
                                

                            

                            
                            
                        
	
                            
                            

                            
                            
                            The Failure of Private Equity

                            
                                By
                                    
                                    
                                        
                                        Steven Davidoff Solomon
                                        
                                    
                                

                            

                            
                            
                        
	
                            
                            

                            
                            
                            Timing Matters: Promoting Forum Shopping by Insolvent Corporations

                            
                                By
                                    
                                    
                                        
                                        Robert K. Rasmussen
                                         and 
                                    
                                        
                                        Randall S. Thomas
                                        
                                    
                                

                            

                            
                            
                        
	
                            
                            

                            
                            
                            Symbiotic Federalism and the Structure of Corporate Law

                            
                                By
                                    
                                    
                                        
                                        Marcel Kahan
                                         and 
                                    
                                        
                                        Edward B. Rock
                                        
                                    
                                

                            

                            
                            
                        



            
            
                 
            
        

    

				

			

		


		
				
					Feedback
					
				

			

			


	
		
		Feedback to SSRN

		
			
				
					Feedback
					 (required)
				
				
			

			
				
					Email
					 (required)
				
				
			

			
				Submit
				
			
		

		

		If you need immediate assistance, call 877-SSRNHelp (877 777 6435) in the United States, or +1 212 448 2500 outside of the United States, 8:30AM to 6:00PM U.S. Eastern, Monday - Friday.

	







	

	
	
		
		

	




	
	





  
  

	
	
		
	


	
	
		
			
			
		
	
		
	
		
	
		
	
		
	
		
	
		
	
		
	
		
			
				
			
			
		
	
		
	
		
	
		
	
		
	
		
	
		
	
		
	
		
			
				
			
			
		
	
		
	
		
	


	
	
	






		
		














	
		
			
				
                    

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Submit a Paper
                    
                        
                    
                
            

        
    
        
    
					Section 508 Text Only Pages
				

			
			
				SSRN Quick Links 

					SSRN Solutions
	Research Paper Series
	Conference Papers
	Partners in Publishing
	Jobs & Announcements
	Special Topic Hubs


			

			
				SSRN Rankings 

					Top Papers
	Top Authors
	Top Organizations


			

			
				About SSRN 

					Network Directors
	Announcements
	Contact us
	FAQs


			

			
		

			
	
	


		
			
				
			

			
				
					Copyright
					Terms and Conditions
					Privacy Policy
				

				
					All content on this site: Copyright © 2023 Elsevier Inc., its licensors, and contributors. All rights are reserved, including those for text and data mining, AI training, and similar technologies. For all open access content, the Creative Commons licensing terms apply.

					We use cookies to help provide and enhance our service and tailor content.

					To learn more, visit
					Cookie Settings.
					
						
							
							This page was processed by aws-apollo-l200 in   0.133 seconds 
						
					
					

				

			

			
				
			

		

	









	
		
		
		
		


    
        
        
        

        
        
                
                
                    
                
            
    

    

    


		






    























    




    








	


		[image:  ]

		
		
		
		
		
		
		
		
		
		
	
