

	
	

	









	




	







	









		

		
		

	
	




	
	


	
	



	
	


	
	
	
	
	
	
		
			
			
		

		
		
	

	

	



	
	
	
	

	







	















	Skip to main content












	

	

	
	

	

	
	












			

			





			






	




	


	
	





	








	

	
	
		
		
		
		
		
		
		
		
		
		
		
		
		
	

	
	
		
		
		
	


















	
		
	

	

	
		
	

	







	
		
		
		

		
		
		
		
			
				
				









	
	    












    
    






    
    







    




    






    
        
        
        
            
            

            

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Download This Paper
                    
                
            

        
    
        
    

            
            
                

                

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Open PDF in Browser
                    
                
            

        
    
        
    
            
        

    






    
        
    


    
            
            
                
            
            
                
        Add Paper to My Library
        
        

    















	














	
	    







 



	




	







	




































    



			

			
				
				
				
				
				
						
				
				
				
					
						Share:
							
	
	
	


					

					
				
				
				




				
				

    
        
        
        
            

		
		
		
			
				
			
				
			
				
			
				
			
				
			
				
			
				
			
				
			
				
			
				
			
		

		
            

		
		
		
			
				
			
		
			
		
			
		
			
		
			
		
			
		
			
		
			
		
			
		
			
		
			
		
			
		
			
		
			
		
			
		
			
		

		
            

            
        

        
    

    


    




				
				
					

					
					Permalink

						Using these links will ensure access to this page indefinitely

						
							
							Copy URL
						

						
							
								
								Copy DOI
								

							

						
				

				
			

		


		
			
				
				




	
	
		
	

	
	
		
		
	

	
	

	
	
	
	Confronting the Peppercorn Settlement in Merger Litigation: An Empirical Analysis and a Proposal for Reform

	
    
        
            
            







    
    










    
    
    
    











			
                    Texas Law Review, Vol. 93, P. 557, 2015
 
                    U of Penn, Inst for Law & Econ Research Paper No. 14-4
 
        

    
	

	
	
		
		
			68 Pages
		
		

		Posted: 18 Feb 2014
		
			Last revised: 3 Mar 2015
		
		
	

	
		
			
			




	See all articles by Jill E. FischJill E. Fisch
University of Pennsylvania Carey Law School; European Corporate Governance Institute (ECGI)
Sean J. Griffith
Fordham University School of Law; European Corporate Governance Institute (ECGI)
Steven Davidoff Solomon
University of California, Berkeley - School of Law; European Corporate Governance Institute (ECGI)


		

	
	
	
	
	



	
	
	
	
		
	
	
		
			Date Written: 2015

		
	

	
	
		
		
	

	
	
		
	
	
		Abstract

		Shareholder litigation challenging corporate mergers is ubiquitous, with the likelihood of a shareholder suit exceeding 90%.  The value of this litigation, however, is questionable.  The vast majority of merger cases settle for nothing more than supplemental disclosures in the merger proxy statement.  The attorneys that bring these lawsuits are compensated for their efforts with a court-awarded fee.  This leads critics to charge that merger litigation benefits only the lawyers who bring the claims, not the shareholders they represent.  In response, defenders of merger litigation argue that the lawsuits serve a useful oversight function and that the improved disclosures that result are beneficial to shareholders.  

This Article offers a new approach to assessing the value of these claims by empirically testing the relationship between merger litigation and shareholder voting on the merger. If the supplemental disclosures produced by the settlement of merger litigation are valuable, they should affect shareholder voting behavior.  Specifically, supplemental disclosures that are, in effect, â€œcompelledâ€� by settlement should produce new and unfavorable information about the merger and lead to a lower percentage of shares voted in favor of it.  Applying this hypothesis to a hand-collected sample of 453 large public company mergers from 2005-2012, we find no such effect.  We find no significant evidence that disclosure-only settlements affect shareholder voting.  

These findings warrant a reconsideration of Delaware merger law.  Specifically, under current law, supplemental disclosures are viewed by courts as providing a substantial benefit to the shareholder class.  In turn, this substantial benefit entitles the plaintiffsâ€™ lawyers to an award of attorneysâ€™ fees.  Our evidence suggests that this legal analysis is misguided and that supplemental disclosures do not in fact constitute a substantial benefit.  As a result, and in light of the substantial costs generated by public company merger litigation, we argue that courts should reject disclosure settlements as a basis for attorney fee awards.  

Our approach responds to critiques of merger litigation as excessive and frivolous by reducing the incentive for plaintiffsâ€™ lawyers to bring weak cases, but it would have an additional benefit.  Current practice drags state court judges into the task of indirectly promulgating disclosure standards in connection with the approval of fee awards.  We argue, instead, for a more efficient specialization between state and federal courts in the regulation of mergers: public company merger disclosure should be policed by the federal securities laws while state corporate law focuses on substantive fairness. 
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