

	
	

	









	




	







	









		

		
		

	
	




	
	


	
	



	
	


	
	
	
	
	
	
		
			
			
		

		
		
	

	

	



	
	
	
	

	







	















	Skip to main content












	

	

	
	

	

	
	












			

			





			






	




	


	
	





	








	

	
	
		
		
		
		
		
		
		
		
		
		
		
		
		
	

	
	
		
		
		
	


















	
		
	

	

	
		
	

	







	
		
		
		

		
		
		
		
			
				
				









	
	    












    
    






    
    







    




    






    
        
        
        
            
            

            

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    [image: PDF icon]Download This Paper
                    
                
            

        
    
        
    

            
            
                

                

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Open PDF in Browser
                    
                
            

        
    
        
    
            
        

    






    
        
    


    
            
            
                
            
            
                
        Add Paper to My Library
        
        

    















	














	
	    







 



	




	







	




































    



			

			
				
				
				
				
				
						
				
				
				
					
						Share:
							
	
	
	


					

					
				
				
				




				
				

    
        
        
        
            

		
		
		
			
				
			
				
			
				
			
				
			
				
			
				
			
				
			
				
			
				
			
		

		
            

		
		
		
			
		
			
		
			
		
			
		
			
		
			
		
			
		
			
		
			
		
			
		
			
		
			
		
			
		

		
            

            
        

        
    

    


    




				
				
					

					
					Permalink

						Using these links will ensure access to this page indefinitely

						
							
							Copy URL
						

						
				

				
			

		


		
			
				
				




	
	
		
	

	
	
		
		
	

	
	

	
	
	
	A Common Law of Tort: Is There a European Rift in the Common Law Family?

	
    
        
            
            







    
    










    
    
    
    











			
                     P Giliker, â€˜A common law of tort: Is there a European rift in the common law family?â€™ in A Robertson and M Tilbury (eds), The Common Law of Obligations: Divergence and Unity (Hart Publishing, 2016), Ch 5 (Forthcoming)
 
        

    
	

	
	
		
		
			22 Pages
		
		

		Posted: 11 Nov 2015
		
		
		
	

	
		
			
			




	See all articles by Professor Paula GilikerProfessor Paula Giliker
University of Bristol


		

	
	
	
	
	



	
	
	
	
		
	
	
		
			Date Written: September 10, 2015

		
	

	
	
		
		
	

	
	
		
	
	
		Abstract

		The relationship between English and Commonwealth tort law is well known.  In a legal system where the test for remoteness in the torts of negligence and public and private nuisance derives from a dispute in Sydney Harbour and the development of its rules of vicarious liability are strongly influenced by a ruling involving sexual abuse in a Vancouver residential care home, it is difficult to deny the ongoing influence of Commonwealth law on English tort law.  And yet the United Kingdom is part of the European Union and thus subject to European Union law.  Further, the Human Rights Act 1998, introduced in 2000, requires the English courts to take account of decisions of the European Court of Human rights when relevant to proceedings (section 2).  Courts must equally, so far as it is possible to do so, interpret legislation in a way which is compatible with the Convention rights (section 3).  A similar interpretative obligation exists under EU law.  This paper examines the ongoing relationship between English tort law and its common law family and the extent to which this is changing due to the intrusion of â€˜Europeanâ€™ influences from EU and European human rights law.  Is there divergence in the common law family, or is this simply part of the natural? 
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