

	
	

	









	




	







	









		

		
		

	
	




	
	


	
	



	
	


	
	
	
	
	
	
		
			
			
		

		
		
	

	

	



	
	
	
	

	







	















	Skip to main content












	

	

	
	

	

	
	












			

			





			






	




	


	
	





	








	

	
	
		
		
		
		
		
		
		
		
		
		
		
		
		
	

	
	
		
		
		
	


















	
		
	

	

	
		
	

	







	
		
		
		

		
		
		
		
			
				
				









	
	    












    
    






    
    







    




    






    
        
        
        
            
            

            

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    [image: PDF icon]Download This Paper
                    
                
            

        
    
        
    

            
            
                

                

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Open PDF in Browser
                    
                
            

        
    
        
    
            
        

    






    
        
    


    
            
            
                
            
            
                
        Add Paper to My Library
        
        

    















	














	
	    







 



	




	







	




































    



			

			
				
				
				
				
				
						
				
				
				
					
						Share:
							
	
	
	


					

					
				
				
				




				
				

    
        
        
        
            

		
		
		
			
				
			
				
			
				
			
				
			
				
			
				
			
				
			
				
			
				
			
				
			
				
			
		

		
            

		
		
		
			
				
				

		
            

            
        

        
    

    


    




				
				
					

					
					Permalink

						Using these links will ensure access to this page indefinitely

						
							
							Copy URL
						

						
				

				
			

		


		
			
				
				




	
	
		
	

	
	
		
		
	

	
	

	
	
	
	Imperfect Statutes, Imperfect Courts: Understanding Congress’s Plan in the Era of Unorthodox Lawmaking

	
    
        
            
            







    
    










    
    
    
    











			
                    Harvard Law Review, Vol. 129, No. 1, p. 62, 2015
 
        

    
	

	
	
		
		
			50 Pages
		
		

		Posted: 1 Apr 2022
		
		
		
	

	
		
			
			




	See all articles by Abbe R. GluckAbbe R. Gluck
Yale University - Law School


		

	
	
	
	
	



	
	
	
	
		
	
	
		
			Date Written: November 10, 2015

		
	

	
	
		
		
	

	
	
		
	
	
		Abstract

		Statutory interpretation often seems like a doctrinal and jurisprudential abyss. We didn’t need “Obamacare” to show us that, but it  sure helped. The Court’s statutory cases over the past decades have had the feeling of being “one-offs”: the Court seems to careen from case to case, wielding literally hundreds of interpretive presumptions that have no hierarchy among them, no link to Congress, and that seek to impose a coherence and simplicity on modern statutes that those statutes cannot bear. It is nearly impossible to predict which of  these presumptions — the so-called canons of construction — will control the next case. The Court’s dominant theorists, its textualists, defend these doctrines on the ground that Congress is incomprehensible and so these rules and a laser focus on text are the best that courts can do. And yet no modern court is going to read a thousand-page statute cover-to-cover. Sometimes the cases focus on a single word; it can feel like a game, even though the stakes are incredibly high. 

These moves have been grounded in a spectacular lack of theory about the role that courts should play in the legislative process itself — which is, after all, the fundamental constitutional question of the Court–Congress relationship in statutory cases. Should courts try to understand how Congress works, or is Congress too complex to understand? Should courts be “tough” on Congress, perhaps to incentivize Congress to draft better the next time, or should courts cut Congress some slack, and even correct enacted imperfections? Perhaps courts are best conceived as guardians of the U.S. Code, obligated to shape increasingly imperfect statutes into a more coherent product for the public, no matter how disconnected that result may be from Congress’s own intentions. The Court has long resisted definitively answering these basic questions, even as the most difficult statutory cases turn on them. 

Into this gulf came King v. Burwell, the challenge to the Affordable Care Act that teed up like no other case the questions of the ourt’s role, capacity, and vision of Congress in an increasingly complicated statutory landscape. King required the Court to consider a potentially fatal imperfection in a 2700-page statute that passed after years of debate but used an unorthodox pathway through Congress that deprived the Act of its expected opportunity for cleanup. The case was viewed as a major test for textualism, and both parties briefed it using that interpretive framework. Both argued that text and canons of construction supported their respective positions — even as those doctrines rest on an unstated and, for the ACA, inappropriate model of how Congress functions: they assume that Congress drafts to perfection and follows the “textbook” legislative process. 

But make no mistake: King was also the challengers’ attempt to use the Court’s preference for this text-and-canon approach, with its associated reluctance to delve into legislative complexity, to make the Court a pawn in a game of rough politics. The case’s architects sought, as they put it, to “exploit[]” four isolated words in a 2700-page “monster” filled with “contradictions and incongruities” to work a do over of their failed 2012 constitutional challenge.It was an effort to pull the statute apart by concentrating on “bits and pieces of the law,” the instantiation of what Professor Thomas Merrill wrote in 1994 was the then–newly ascendant theory of textualism’s greatest risk: converting the Court’s role to answering a clever puzzle, masking in neutral sounding interpretive presumptions a deeply unforgiving view of Congress.

The Court did not take the bait. It did not conclude that the ACA was too difficult to understand, and so decide that the best that it could do was to enforce the contested text in isolation or use a convenient shortcut — such as a canon or deference to the agency — to avoid a trip deep into the statutory weeds. Instead, King gives us an opinion written by the Chief Justice of the United States that rejects Chevron deference for the agency; holds that the assumptions of perfection underlying the canons are unrealistic as applied to the ACA; cites Justice Felix Frankfurter (twice!) for the proposition that “fair adjudication” requires the Court to try to understand “Congress’s plan”; and concludes by invoking Marbury v. Madison, the case that signals like no other that the Court has the authority and duty to get in the game.

King is the Court’s most explicit recognition ever of modern statutory complexity. At the same time, it is the Court’s most optimistic characterization of both its own and Congress’s abilities in years.  Whereas the Court’s recent statutory interpretation jurisprudence has been marked by a targeted focus on a few contested words, King responds by looking at the full picture, at Congress’s “plan” — a term that itself sends a strong message about Congress’s rationality and the inherent purposiveness and functionality of legislation. And just as Marbury’s famous deferral to a coordinate branch was simultaneously an aggrandizement of the Court’s own power, King’s holding that judges must try to understand the legislative plan simultaneously elevates the importance of the Court in statutory cases. The opinion begins with five pages illustrating the Court’s deep understanding of the ACA’s scheme, and then it pushes the agency — whose help the Court does not need (even as it affirms the agency’s reading) — out of the picture.

Underlying the opinion is the big question of how the Court’s role should evolve in response to our changing legislative landscape. The Court has long vacillated among views of the relevance of the empirical realities of modern lawmaking to the doctrines of statutory interpretation, and has failed to accurately approximate Congress even when it tries. Embedded in this question is the even larger jurisprudential question of what exactly the doctrines of the field, and so what exactly judges themselves, are supposed to do. Reflect Congress? Improve Congress? Ignore Congress? The Court has steadfastly avoided addressing these matters. King is the most direct  attempt to do so and thus, whether it is a fork in the road or another one-off for a special case, it is an important moment. 
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