

	
	

	









	




	







	









		

		
		

	
	




	
	


	
	



	
	


	
	
	
	
	
	
		
			
			
		

		
		
	

	

	



	
	
	
	

	







	















	Skip to main content












	

	

	
	

	

	
	












			

			





			






	




	


	
	





	








	

	
	
		
		
		
		
		
		
		
		
		
		
		
		
		
	

	
	
		
		
		
	


















	
		
	

	

	
		
	

	







	
		
		
		

		
		
		
		
			
				
				









	
	    












    
    






    
    







    




    






    
        
        
        
            
            

            

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    [image: PDF icon]Download This Paper
                    
                
            

        
    
        
    

            
            
                

                

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Open PDF in Browser
                    
                
            

        
    
        
    
            
        

    






    
        
    


    
            
            
                
            
            
                
        Add Paper to My Library
        
        

    















	














	
	    







 



	




	







	




































    



			

			
				
				
				
				
				
						
				
				
				
					
						Share:
							
	
	
	


					

					
				
				
				




				
				

    
        
        
        
            

		
		
		
			
				
			
				
			
				
			
				
			
				
			
		

		
            

		
		
		
			
				
			
		
			
		
			
		
			
		
			
		
			
		
			
		
			
		

		
            

            
        

        
    

    


    




				
				
					

					
					Permalink

						Using these links will ensure access to this page indefinitely

						
							
							Copy URL
						

						
				

				
			

		


		
			
				
				




	
	
		
	

	
	
		
		
	

	
	

	
	
	
	Predicting the Future of Employment Law: Reflecting or Refracting Market Forces?

	
    
        
            
            







    
    










    
    
    
    











			
                    Indiana Law Journal, Vol. 76, No. 1, 2001
 
                    Cornell Legal Studies Research Paper
 
        

    
	

	
	
		
		
			21 Pages
		
		

		Posted: 22 Dec 2015
		
		
		
	

	
		
			
			




	See all articles by Stewart J. SchwabStewart J. Schwab
Cornell Law School


		

	
	
	
	
	



	
	
	
	
		
	
	
		
			Date Written: January 1 , 2001

		
	

	
	
		
		
	

	
	
		
	
	
		Abstract

		In this Article I predict how employment law will change in the future. My task is positive rather than normative. I will not argue that the developments I foresee are good ones to be applauded. Rather, they arise "inevitably" from the way the law will react to changes in labor markets.  

Of course, as Professor Ronald Dworkin emphasizes, in developing a theory of law one cannot sharply distinguish between the positive and normative. Dworkin points out that even in describing the current legal framework, one must choose what to highlight and what to ignore, a process based on values. When predicting the future, the winnowing process is even more value laden. Karl Marx's predictions about the future of capitalism (which at their core involved changes in employment relationships) had this mixed positive and normative quality. In much of his writing, Marx argued in a positive predictive vein that the rise and fall of capitalism was predestined by historical forces. In other writings, Marx normatively applauded the trends he foresaw and tried to hasten their arrival.  

To preview my bottom line, I will predict as a positive manner that employment law in the future will pay more attention to efficiency concerns, to the need for firms and economies to be competitive, and to the costs as well as benefits of employment regulation. Those who know my prior work may be skeptical that I disclaim any normative applauding of such trends. At this point, I simply acknowledge the intertwined nature of hope and prediction. 
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