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		Abstract

		For more than a century, scholars have warned legislative drafters that defining terms with borrowed language, created through an incorporated reference rather than through carefully tailored language, is risky. Despite the warnings, incorporated references have become ubiquitous in federal and most state systems, and are a significant contributor to the complexity of the statutory systems we all must unwind and apply has increased.  

While borrowing a definition from another portion of the federal code appears to promote efficiency and harmony between statutory sections and promise a tested and reliable definition, doing so via an incorporated reference may raise two significant issues: what language is actually adopted and how to interpret the meaning of the definition in its new context.  

Both problems erode the shared mental space between the lawmakers, the courts, and the public that an effective definition must have. This article revisits the disconnections created when incorporated references are used to define terms in the federal system and offers a solution in two parts: one for drafters and one for interpreting courts. Part II begins by justifying the articleâ€™s focus on definitions and by describing how the most effective, predictable definitions evolve from a shared understanding between lawmakers and interpreting courts. Part III gives two extended modern examples of the confusion created by incorporated references when there is no apparent shared understanding. And Part IV provides the two-part solution: First, lawmakers must retake their roles in announcing whether incorporated references are static or dynamic, removing from the courts the burden of determining the language of a definition through the alternatively formulaic or manipulated reliance on a characterization of a reference as either general or specific; and second, courts should determine the meaning of incorporated language using an approach that is consistent with the established spectrum of shared language.  

In short, legislative drafters should be just as precise and careful with selecting incorporated language as they are with crafting original language. Although incorporated references are relied upon as an efficient, essential tool, using them effectively so as not to facilitate thoughtless drafting may require even more drafting time than it saves. 
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