

	
	

	









	




	







	









		

		
		

	
	




	
	


	
	



	
	


	
	
	
	
	
	
		
			
			
		

		
		
	

	

	



	
	
	
	

	







	















	Skip to main content












	

	

	
	

	

	
	












			

			





			






	




	


	
	





	








	

	
	
		
		
		
		
		
		
		
		
		
		
		
		
		
	

	
	
		
		
		
	


















	
		
	

	

	
		
	

	







	
		
		
		

		
		
		
		
			
				
				









	
	    












    
    






    
    







    




    






    
        
        
        
            
            

            

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    [image: PDF icon]Download This Paper
                    
                
            

        
    
        
    

            
            
                

                

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Open PDF in Browser
                    
                
            

        
    
        
    
            
        

    






    
        
    


    
            
            
                
            
            
                
        Add Paper to My Library
        
        

    















	














	
	    







 



	




	







	




































    



			

			
				
				
				
				
				
						
				
				
				
					
						Share:
							
	
	
	


					

					
				
				
				




				
				

    
        
        
        
            

		
		
		
			
				
			
				
			
				
			
				
			
				
			
				
			
				
			
				
			
				
			
		

		
            

		
		
		
			
				
			
		
			
		
			
		
			
		
			
		
			
		
			
		
			
		
			
		
			
		
			
		

		
            

            
        

        
    

    


    




				
				
					

					
					Permalink

						Using these links will ensure access to this page indefinitely

						
							
							Copy URL
						

						
							
								
								Copy DOI
								

							

						
				

				
			

		


		
			
				
				




	
	
		
	

	
	
		
		
	

	
	

	
	
	
	Chapter Two. Retribution and the Limits of Criminal Justice

	
    
        
            
            







    
    










    
    
    
    











			
                    UNC Legal Studies Research Paper No. 2771325
 
        

    
	

	
	
		
		
			14 Pages
		
		

		Posted: 28 Apr 2016
		
			Last revised: 20 May 2016
		
		
	

	
		
			
			




	See all articles by Michael Louis CorradoMichael Louis Corrado
University of North Carolina School of Law


		

	
	
	
	
	



	
	
	
	
		
		
	
	
		
			Date Written: April 27, 2016

		
	

	
	
		
		
	

	
	
		
	
	
		Abstract

		Those who claim that retributivism is a morally defensible position point to two things in support of that claim: retribution is said to justify the deliberate imposition of suffering as a way of controlling crime, and it is said to limit that imposition by the boundaries it sets. First of all, assuming that what we seek from punishment is to deter wrongdoers, we still need some way to justify the heaping of pain upon past wrongdoers as a means to that end. Desert, says the retributivist, solves this problem: what justifies harming the wrongdoer is that he brought it on himself. But the second thing is that although the fact that they have committed crimes in the past means that we are entitled to punish them, retribution sets down limits. The punishment the wrongdoer deserves is limited by his culpability and by the seriousness of his crime. If the punishment exceeds what is deserved, it is not justified. That at least is the story that the retributivist tells.   

The second part of this argument is important in its own right. There are those who would argue that whether or not retribution and desert have any foundation in fact it is important that we act as though they do, especially in connection with the criminal law, because the consequences of abandoning them are too dire to be born. We would lose the limits that come with retribution. Regardless, then, of whether in fact human beings actually have free will, regardless of whether they are responsible for what they do, regardless of whether anyone actually deserves to be punished, regardless of whether retribution is ever justified, it is still morally desirable to insist on desert and retribution because without them we are bereft of the principles that limit the stateâ€™s use of the coercive machinery of criminal justice. The idea is that if we do not pretend human beings have free will and responsibility, the law will not know where to draw the line in its use of the instruments of the criminal justice system against wrongdoers.  

My aim in this Chapter is to devalue retributivism as a boundary-setter and to show that even if retribution were an acceptable aim, even if some individuals did deserve punishment and even if punishment had to be limited to what those individuals deserve, that would not limit stateâ€™s use of coercive force and in particular its use of the preventive methods of quarantine in any way. 
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