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		Abstract

		Fair.com? reviews all 3094 ICANN Uniform Domain Name Dispute Resolution Policy (UDRP) decided through July 7, 2001 finding that that the allocation of cases may be unfairly biased toward trademark holders.  It arrives at that conclusion based on three key findings.  First, forum shopping has become an integral part of the UDRP.  ICANN delegates the administration of the UDRP to four dispute resolution providers.  Each provider maintains a roster of panelists who serve as judges in deciding the disputes.  Complainants, who are invariably trademark holders, have the right to select which provider will handle their case.  Track records of the various providers are a matter of public record and show that 90% of complainants rationally choose the two providers who feature panelists that render the most pro-complainant decisions.     

Second, there is a correlation between the selection of panelists and case outcome.  UDRP cases are decided by either single or three-member panels.   Single member panels feature one judge chosen exclusively by the arbitration provider.  Three-member panels contain three judges selected by both the complainant and the respondent.  This is significant since data shows that when providers control who decides a case, complainants win just over 83 percent of the time.  As provider influence over panelists diminishes, such as in three-member panel cases, the complainant winning percentage drops to 60 percent.    

In an attempt to explain this, the study arrives at the third key finding - the higher winning percentage in single member panel cases may stem from provider bias toward ensuring that pro-complainant panelists decide the majority of cases.  Although the allocation of cases is supposed to be random, the study finds that this may not be the case.  For example, the National Arbitration Forum, one of the larger dispute resolution providers, has 135 panelists.  However, 53 percent of its single panel cases are decided by only six of them.  Those six panelists rule in favour of complainants 94 percent of the time.    

The article concludes that the solution to the forum shopping issue, and with it the concerns about bias and inconsistency within the UDRP, is surprisingly simple -- all contested UDRP actions should involve three-member panels.  Establishing the three-member panel as the default would remove most provider influence over panelist selection and ensure better quality decisions by forcing panelists to justify their reasoning to their colleagues on the panel.  As with the current system, both parties would play a role in selecting one panelist, who may be part of any ICANN-accredited providers' roster, while the provider would select the third panelist from among a list that both parties have reviewed and accepted. 
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