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		Abstract

		This Article analyzes court decisions in 361 criminal cases involving neuroimaging evidence through the end of 2015. There has been a steady upward trend in the number of criminal cases considering neuroimaging evidence with the number of reported decisions being the highest in the most recent period of 2013-2015. Neuroimaging evidence has been used in competency, guilt, and penalty phases of criminal trials, with the most efficacy being seen in the penalty phase, especially in capital cases. In order to provide a helpful analysis of uses and trends of this specific type of evidence, this Article includes an identification of the specific neuroimaging modality used or requested in each case (CT, MRI, EEG, PET, SPECT), the reason for the request for neuroimaging, the legal argument involving the imaging data, and the courtâ€™s response. In addition, common concerns regarding the use of neuroimaging data are also addressed, including the complexity of the various techniques and analysis, individual variability of the brain, the time gap between scanning and the criminal act, and the ability to make statements about groups versus about one individual. As supported by the trends demonstrated in this analysis, there has been a shift in recent years from discussion about whether neuroimaging evidence is relevant and admissible toward admissibility of this type of evidence and a focus on the substantive results and appropriate use of the neuroimaging data. 


	

	

	
		
		


	

	
	

		
		

	
	


	

	
	
	
		
	
	
	

	
	
		
		
			
				
			
		
		Keywords: neuroimaging, brain scan, criminal, mitigation, competency, admissibility

	
	

	
    

    
	

	
	
		JEL Classification: K14, K41

	
	

	
	

























    	
	
	
	
   	
	
	
	
	
	            
	















	











    
    










    
    
    
    
















	






	
		Suggested Citation:
		Suggested Citation
	

	
		
			Gaudet,  Lyn M. and Marchant,  Gary E., Under the Radar: Neuroimaging Evidence in the Criminal Courtroom (September  14, 2016). Drake Law Review, Forthcoming,  Available at SSRN: https://ssrn.com/abstract=2838996
		
	

	

	
	
	

	
		
	

	

	
	
		

	










    
    










    
    
    
    





















	

	


	























	
	

		

		

		
		
		

		
		
			
				
					
						Lyn M. Gaudet (Contact Author)

					
			
		

		
		
		
		

		
		
			
				
			

			
				
				
				
					
					
				
					
					
					
				
			

			
				
				
				


				MINDSET 

			

			
			
				
				
				
					2441 Ridgecrest Dr SE
Albuquerque, 87108
United States

				

				
			

			

		

		
	

	

	
	

		

		

		
		
		

		
		
			
				
					
						Gary E. Marchant

					
			
		

		
		
		
		

		
		
			
				
					
					
					
					
					
					
					
					
					
						
					
					
				
			

			
				
				
				
					
					
					
					
				
					
					
					
						
					
				
			

			
				Arizona State University - College of Law  ( email )

			

			
			
				
				
				
					Box 877906
Tempe, AZ  85287-7906
United States
(480) 965-3246 (Phone)
(480) 965-2427 (Fax)

				

				
			

			

		

		
	

	





	

	

	
	
		
	

	

	
	




				
				
				









	
	    












    
    






    
    







    









    
        
        
        
            
            

            

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Download This Paper
                    
                
            

        
    
        
    

            
            
                

                

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Open PDF in Browser
                    
                
            

        
    
        
    
            
        

    




















	














	
	    







 



	




	







	







































				

				

				
					
						

						
						

						

						
						

					
				

			


			
				
					
						
						
	










	
	    














	
	    














	
	    







	
		Do you have negative results from your research youâ€™d like to share?

		
			

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Submit Negative Results
                    
                
            

        
    
        
    
		

	



					

				
				
					
					


	












	
	
	








	
		
			Paper statistics

		

	


	
		
		 
			
				Downloads

				      307

			

		
		
		
			Abstract Views

			    1,379

		

		
		 
		
			Rank

			  179,653

		

		
	


	
		
            
            	        3 Citations
		

	

	
		
			
				       32 References
		

	



	
		PlumX Metrics

		
			
		

		
			
		

	





				


				
				
				
					

    
        
            Related eJournals

        	
                    Litigation & Procedure eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Litigation & Procedure eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                            1,680

                                    

                                    
                                        PAPERS

                                           12,379

                                    

                                

                                
                            

                        

                    

                
	
                    Criminal Procedure eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Criminal Procedure eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                            1,280

                                    

                                    
                                        PAPERS

                                            9,313

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Paul H. Robinson at University of Pennsylvania Carey Law School

                                    

                                
                            

                        

                    

                


            

            
                
                

                	
                    Corrections & Sentencing Law & Policy eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Corrections & Sentencing Law & Policy eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                            1,150

                                    

                                    
                                        PAPERS

                                            5,649

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Sharon Dolovich at University of California, Los Angeles - School of Law, Margo Schlanger at University of Michigan Law School

                                    

                                
                            

                        

                    

                
	
                    Law & Society: Public Law - Crime, Criminal Law, & Punishment eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Law & Society: Public Law - Crime, Criminal Law, & Punishment eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              858

                                    

                                    
                                        PAPERS

                                           17,864

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Jessica Eaglin at Cornell Law School

                                    

                                
                            

                        

                    

                
	
                    Law & Society: Criminal Procedure eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Law & Society: Criminal Procedure eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              792

                                    

                                    
                                        PAPERS

                                            7,791

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Jeannine Bell at Indiana University Maurer School of Law

                                    

                                
                            

                        

                    

                
	
                    Cognitive Neuroscience eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Cognitive Neuroscience eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              753

                                    

                                    
                                        PAPERS

                                            1,446

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Mark B. Turner at Case Western Reserve University - Department of Cognitive Science

                                    

                                
                            

                        

                    

                
	
                    Law & Psychology eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Law & Psychology eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              713

                                    

                                    
                                        PAPERS

                                            5,641

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Valerie P. Hans at Cornell University - School of Law, Jeffrey J. Rachlinski at Cornell Law School

                                    

                                
                            

                        

                    

                
	
                    Empirical Studies eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Empirical Studies eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              660

                                    

                                    
                                        PAPERS

                                            8,784

                                    

                                

                                
                            

                        

                    

                
	
                    Evidence & Evidentiary Procedure eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Evidence & Evidentiary Procedure eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              636

                                    

                                    
                                        PAPERS

                                            4,912

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Chris William Sanchirico at University of Pennsylvania Carey Law School

                                    

                                
                            

                        

                    

                
	
                    Law & Neuroscience eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Law & Neuroscience eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              403

                                    

                                    
                                        PAPERS

                                              613

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Amanda C. Pustilnik at University of Maryland Francis King Carey School of Law, Francis X. Shen at Affiliation not provided to SSRN

                                    

                                
                            

                        

                    

                
	
                    Psychological Anthropology eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Psychological Anthropology eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              335

                                    

                                    
                                        PAPERS

                                            4,243

                                    

                                

                                
                            

                        

                    

                
	
                    Biology & Anthropology eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Biology & Anthropology eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              319

                                    

                                    
                                        PAPERS

                                            2,798

                                    

                                

                                
                            

                        

                    

                
	
                    Crime & Psychology eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Crime & Psychology eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              231

                                    

                                    
                                        PAPERS

                                              864

                                    

                                

                                
                            

                        

                    

                
	
                    Arizona State University Sandra Day O'Connor College of Law Legal Studies Research Paper Series

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Arizona State University Sandra Day O'Connor College of Law Legal Studies Research Paper Series

                                
                                    Subscribe to this free journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              185

                                    

                                    
                                        PAPERS

                                              436

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Erin Adele Scharff at Arizona State University (ASU) - Sandra Day O'Connor College of Law

                                    

                                
                            

                        

                    

                
	
                    Cognitive Psychology eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Cognitive Psychology eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              139

                                    

                                    
                                        PAPERS

                                           11,051

                                    

                                

                                
                            

                        

                    

                
	
                    Forensic Psychology eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Forensic Psychology eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                               73

                                    

                                    
                                        PAPERS

                                            1,768

                                    

                                

                                
                            

                        

                    

                
	
                    Forensic Evidence, Criminal Procedures & Ethics eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Forensic Evidence, Criminal Procedures & Ethics eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                               53

                                    

                                    
                                        PAPERS

                                            1,107

                                    

                                

                                
                            

                        

                    

                
	
                    Social Neuroscience, Neuroeconomics & Neuroanthropology eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Social Neuroscience, Neuroeconomics & Neuroanthropology eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                               39

                                    

                                    
                                        PAPERS

                                            1,560

                                    

                                

                                
                            

                        

                    

                



                
            

            
        
        
        
                 
        
        

    


				


				
					
					

















				

			

		


		
				
					Feedback
					
				

			

			


	
		
		Feedback to SSRN

		
			
				
					Feedback
					 (required)
				
				
			

			
				
					Email
					 (required)
				
				
			

			
				Submit
				
			
		

		

		If you need immediate assistance, call 877-SSRNHelp (877 777 6435) in the United States, or +1 212 448 2500 outside of the United States, 8:30AM to 6:00PM U.S. Eastern, Monday - Friday.

	







	

	
	
		
		

	




	
	





  
  

	
	
		
	


	
	
		
			
			
		
	
		
	
		
			
				
			
			
		
	


	
	
	






		
		














	
		
			
				
                    

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Submit a Paper
                    
                        
                    
                
            

        
    
        
    
					Section 508 Text Only Pages
				

			
			
				SSRN Quick Links 

					SSRN Solutions
	Research Paper Series
	Conference Papers
	Partners in Publishing
	Jobs & Announcements
	Special Topic Hubs


			

			
				SSRN Rankings 

					Top Papers
	Top Authors
	Top Organizations


			

			
				About SSRN 

					Network Directors
	Announcements
	Contact us
	FAQs


			

			
		

			
	
	


		
			
				
			

			
				
					Copyright
					Terms and Conditions
					Privacy Policy
				

				
					All content on this site: Copyright Â© 2023 Elsevier Inc., its licensors, and contributors. All rights are reserved, including those for text and data mining, AI training, and similar technologies. For all open access content, the Creative Commons licensing terms apply.

					We use cookies to help provide and enhance our service and tailor content.

					To learn more, visit
					Cookie Settings.
					
						
							
							This page was processed by aws-apollo-l100 in   0.078 seconds 
						
					
					

				

			

			
				
			

		

	









	
		
		
		
		


    
        
        
        

        
        
                
                
                    
                
            
    

    

    


		






    























    




    








	


		

		
		
		
		
		
		
		
		
		
		
	

