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		Abstract

		In one of the most influential articles in contemporary practical jurisprudence, Justice Antonin Scalia of the United States Supreme Court advances the thesis that the rule of law requires a law of rules.  Scalia argues that rule-of-law values favor general rules over all-of-the-circumstances balancing tests as a tool for the elaboration of legal norms in a common-law system.  There are two conceptual problems with the thesis that the rule of law requires a law of rules.  The first is the problem of social practice.  This problem is based on the idea that the same legal forms can take on quite different meanings when embedded in different social contexts.  The second problem is the problem of character.  This problem is based on the idea that legal actors, e.g., judges or lawyers, have forms of discretion that cannot be directly controlled by legal forms.  The rule of law does not require a law of rules; nor does a law of rules guarantee the rule of law.  Rather, the rule of law requires sound practical judgment by judges of integrity. 


	

	

	
		
		


	

	
	

		
		

	
	


	

	
	
	
		
	
	
	

	
	
	

	
    

    
	

	
	
		JEL Classification: K40, K41

	
	

	
	

























    	
	
	
	
   	
	
	
	
	
	            
	

























    
    










    
    
    
    
















	



    




	
		Suggested Citation:
		Suggested Citation
	

	
		
			Solum,  Lawrence B., A Law of Rules: A Critique and Reconstruction of Justice Scalia's View of the Rule of Law.  Available at SSRN: https://ssrn.com/abstract=303575 or http://dx.doi.org/10.2139/ssrn.303575 
		
	

	

	
	
	

	
		
	

	

	
	
		

	










    
    










    
    
    
    





















	


	























	
	

		

		

		
		
		

		
		
			
				
					
						Lawrence B. Solum (Contact Author)

					
			
		

		
		
		
		

		
		
			
				
					
					
					
					
					
					
					
					
					
						
					
					[image: University of Virginia School of Law]
				
			

			
				
				
				
					
					
					
					
				
					
					
					
						
					
				
			

			
				University of Virginia School of Law  ( email )

			

			
			
				
				
				
					580 Massie Road
Charlottesville, VA  22903
United States
(434) 924-7932 (Phone)

				

				
			

			
				
				
					HOME PAGE: http://https://www.law.virginia.edu/faculty/profile/lbs5w/2846137
				

			

		

		
	

	





	

	

	
	
		
	

	

	
	




				
				
				









	
	    












    
    






    
    







    









    
        
        
        
            
            

            

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    [image: PDF icon]Download This Paper
                    
                
            

        
    
        
    

            
            
                

                

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Open PDF in Browser
                    
                
            

        
    
        
    
            
        

    




















	














	
	    







 



	




	







	







































				

				

				
					
						

						
						

						

						
						

					
				

			


			
				
					
						
						
	










	
	    














	
	    














	
	    







	
		Do you have negative results from your research youâ€™d like to share?

		
			

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Submit Negative Results
                    
                
            

        
    
        
    
		

	



					

				
				
					
					


	












	
	
	








	
		
			Paper statistics

		

	


	
		
		 
			
				Downloads

				    3,291

			

		
		
		
			Abstract Views

			   27,671

		

		
		 
		
			Rank

			    6,833

		

		
	


	
		
            
            	        3 Citations
		

	

	
		
			
				       24 References
		

	



	
		PlumX Metrics

		
			
		

		
			
		

	





				


				
				
				
					

    
        
            Related eJournals

        	
                    Loyola Law School Los Angeles Legal Studies Research Paper Series

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Loyola Law School Los Angeles Legal Studies Research Paper Series

                                
                                    Subscribe to this free journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                            5,870

                                    

                                    
                                        PAPERS

                                              878

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Tristin K. Green at Loyola Law School Los Angeles

                                    

                                
                            

                        

                    

                
	
                    Legal History eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Legal History eJournal

                                
                                    Subscribe to this free journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                            3,060

                                    

                                    
                                        PAPERS

                                           15,014

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Reva Siegel at Yale University - Law School

                                    

                                
                            

                        

                    

                


            

            
                
                

                	
                    Litigation & Procedure eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Litigation & Procedure eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                            1,680

                                    

                                    
                                        PAPERS

                                           12,399

                                    

                                

                                
                            

                        

                    

                
	
                    Jurisprudence & Legal Philosophy eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Jurisprudence & Legal Philosophy eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                            1,633

                                    

                                    
                                        PAPERS

                                           13,485

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Brian Bix at University of Minnesota Law School, Matthew D. Adler at Duke University School of Law

                                    

                                
                            

                        

                    

                



                
            

            
        
        
        
                 
        
        

    


				


				
					
					

















    
        
            Recommended Papers

            	
                        
                        

                        
                        
                        The Law Reform Olympics: Measuring the Effects of Law Reform in Transition Economies

                        
                            By
                                
                                
                                    
                                    Veronica L. Taylor
                                    
                                
                            

                        
                        
                    
	
                        
                        

                        
                        
                        Bringing Justice to the Poor: Bottom-Up Legal Development Cooperation

                        
                            By
                                
                                
                                    
                                    Benjamin Van Rooij
                                    
                                
                            

                        
                        
                    
	
                        
                        

                        
                        
                        Polygamy and Mixed Marriage in Indonesia: Islam and the Marriage Law in the Courts

                        
                            By
                                
                                
                                    
                                    Simon Butt
                                    
                                
                            

                        
                        
                    


                    
                        	
                            
                            

                            
                            
                            Varieties of Rule of Law: An Introduction and Provisional Conclusion

                            
                                By
                                    
                                    
                                        
                                        Randall Peerenboom
                                        
                                    
                                

                            

                            
                            
                        
	
                            
                            

                            
                            
                            The World Bank, the IMF, and Human Rights

                            
                                By
                                    
                                    
                                        
                                        Daniel Bradlow
                                        
                                    
                                

                            

                            
                            
                        
	
                            
                            

                            
                            
                            Socializing Law, Privatizing Law, Monopolizing Law, Accessing Law

                            
                                By
                                    
                                    
                                        
                                        Stephen C. Yeazell
                                        
                                    
                                

                            

                            
                            
                        
	
                            
                            

                            
                            
                            Microjustice

                            
                                By
                                    
                                    
                                        
                                        Maurits Barendrecht
                                         and 
                                    
                                        
                                        Patricia Van Nispen
                                        
                                    
                                

                            

                            
                            
                        
	
                            
                            

                            
                            
                            Asia's Legal Systems in the Wake of the Financial Crisis: Can the Rule of Law Carry Any of the Weight?

                            
                                By
                                    
                                    
                                        
                                        John K.m. Ohnesorge
                                        
                                    
                                

                            

                            
                            
                        
	
                            
                            

                            
                            
                            On Rule of Law Rhetoric, Economic Development, and Northeast Asia

                            
                                By
                                    
                                    
                                        
                                        John K.m. Ohnesorge
                                        
                                    
                                

                            

                            
                            
                        



            
            
                 
            
        

    

				

			

		


		
				
					Feedback
					
				

			

			


	
		
		Feedback to SSRN

		
			
				
					Feedback
					 (required)
				
				
			

			
				
					Email
					 (required)
				
				
			

			
				Submit
				
			
		

		

		If you need immediate assistance, call 877-SSRNHelp (877 777 6435) in the United States, or +1 212 448 2500 outside of the United States, 8:30AM to 6:00PM U.S. Eastern, Monday - Friday.

	







	

	
	
		
		

	




	
	





  
  

	
	
		
	


	
	
		
			
			
		
	
		
	
		
	
		
	
		
	
		
	


	
	
	






		
		














	
		
			
				
                    

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Submit a Paper
                    
                        
                    
                
            

        
    
        
    
					Section 508 Text Only Pages
				

			
			
				SSRN Quick Links 

					SSRN Solutions
	Research Paper Series
	Conference Papers
	Partners in Publishing
	Jobs & Announcements
	Special Topic Hubs


			

			
				SSRN Rankings 

					Top Papers
	Top Authors
	Top Organizations


			

			
				About SSRN 

					Network Directors
	Announcements
	Contact us
	FAQs


			

			
		

			
	
	


		
			
				
			

			
				
					Copyright
					Terms and Conditions
					Privacy Policy
				

				
					All content on this site: Copyright Â© 2023 Elsevier Inc., its licensors, and contributors. All rights are reserved, including those for text and data mining, AI training, and similar technologies. For all open access content, the Creative Commons licensing terms apply.

					We use cookies to help provide and enhance our service and tailor content.

					To learn more, visit
					Cookie Settings.
					
						
							
							This page was processed by aws-apollo-l100 in   0.078 seconds 
						
					
					

				

			

			
				
			

		

	









	
		
		
		
		


    
        
        
        

        
        
                
                
                    
                
            
    

    

    


		






    























    




    








	


		[image:  ]

		
		
		
		
		
		
		
		
		
		
	
