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		Abstract

		The President's November 11, 2001 order authorizing the  establishment of military tribunals to try non-citizens accused  of terrorism was issued without specific statutory authorization and it divested the federal courts of jurisdiction to try these individuals in cases where it is invoked. The article asks  whether the order itself is authorized by the Constitution and  further whether the provision in the order prohibiting inquiry  into tribunal judgments by federal courts is a suspension of the  writ of habeas corpus in violation of Article I. The article concludes that the President was authorized to issue the order, but that his attempt to insulate its judgments from  habeas corpus is unconstitutional. The article reviews the  history of the writ of habeas corpus from the Civil War through the Korean War, with special emphasis on the Milligan case and  the Quirin case and suggests that those two cases are difficult  to reconcile, but that both stand for the proposition that the  Great Writ cannot be suspended. Having said that, the World War II cases seem to limit the reach of habeas to this country and thus trials held overseas or at Guantanamo Bay Naval Base would seem out of reach of the Writ.  But even if the Writ does reach these places, Quirin approved suspension of a wide range of constitutional rights in military tribunals held in this country with at least one of the defendants being a U.S. citizen. The article concludes that while the Writ cannot be suspended, granting the writ will have little effect because Quirin effectively insulated these tribunals from the Constitution. The article also surveys the extra-territorial effect of the Constitution and the citizen-non-citizen distinction for Constitutional purposes. 
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